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DEATH ON THE HIGH SEAS
ACT AND THE NEW FRONTIER

By
Darrell M. Padgette

I. ABSTRACT

The Death On The High Seas Act, ubiquitously referred
as ‘‘DOHSA’’, provides an exclusive federal remedy of recovery for
deaths that occur on the high seas.1 Although reference to ‘‘high
seas’’ conjures up images of distant ocean, dynastic armadas, exotic
ports and colorful pirates, the term as used in DOHSA is not as
romantic and is strictly mechanical. Stripping away the vernacular
and with one exception,2 DOHSA applies to wrongful deaths that
occur in all waters beyond three (3) nautical miles from the shores
of the United States.3 Although the Second Circuit decision in
‘‘TWA Flight 800’’4 created a wake of uncertainty regarding the
application of DOHSA between 3–12 nautical miles from shore,
subsequent statutory amendments since 2000 have now reduced
this decision to nothing more than a bad memory and misplaced
jurisprudence. These statutory amendments have also created new
fertile ground for lawyers to do battle in litigating what does and
does not constitute ‘‘commercial aviation’’ for purposes of the
DOHSA exception.

II. DOHSA EXPLAINED

American jurisprudence is obsessively concerned with
‘‘jurisdiction’’. There is personal jurisdiction, in rem and quasi in
rem jurisdiction, subject matter jurisdiction, independent

1 Jacobs v. Northern King Shipping Co., 180 F.3d 713, 720 (5th Cir.1999).
2 DOHSA does not apply to ‘‘a commercial aviation accident occurring on the

high seas 12 nautical miles or less from the shore of the United States’’. 46
U.S.C. § 30307(c) (2009).

3 46 U.S.C. § 30302 (2009); e.g., Jennings v. The Boeing Co., 660 F. Supp. 796, 803
(E.D. Pa. 1987).

4 In re: Air Crash Off Long Island, New York, on July 17, 1996, 209 F.3d 200
(2nd Cir.2000) (hereinafter referred to as ‘‘TWA Flight 800’’).
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jurisdiction, concurrent jurisdiction, supplemental jurisdiction,
state jurisdiction, municipal jurisdiction, federal jurisdiction,
exclusive jurisdiction, etc. Jurisdiction is important for DOHSA
purposes because, where applicable, DOHSA preempts all other
remedies arising from any jurisdiction.5 Through DOHSA,
‘‘Congress provided the exclusive recovery for deaths that occur on
the high seas’’.6

A. Why DOHSA? It’s All About Damages and The Jury

Where the potential arises, plaintiffs and defendants are
frequently embroiled in disputes as to whether DOHSA is
applicable. Plaintiffs prefer to bring their wrongful death claims
pursuant to state laws that provide for vastly superior monetary
recoveries in contrast to the limited pecuniary damages that are
available under DOHSA.

In cases not involving ‘‘commercial aviation’’,7 recovery
under DOHSA is limited to ‘‘fair compensation for the pecuniary
loss sustained by’’ the ‘‘decedent’s spouse, parent, child, or
dependent relative’’.8 ‘‘Pecuniary loss’’ under DOHSA has been
defined to include damages for: (1) loss of support, (2) loss of
services, (3) loss of parental nurture, (4) loss of inheritance, and
(5) funeral or burial expenses.9 ‘‘Loss of support’’ means all

5 Dooley v. Korean Air Line, 524 U.S. 116, 123 (1998).
6 Dooley, supra, 524 U.S. at 123; Jacobs, supra, 180 F.3d 713 at 720; Bowoto v.

Chevron Corp., 557 F. Supp. 2d 1080, 1087 (N.D. Cal. 2008).
7 In cases involving ‘‘commercial aviation’’ accidents on the high seas beyond 12

nautical miles from the shore of the United States, DOHSA provides for
recovery of pecuniary damages and nonpecuniary damages for loss of care,
comfort and companionship, but not for punitive damages. 46 U.S.C.
§ 30307(b). Similarly, because a DOHSA claim sounds in admiralty, there
would not be a right to a jury trial. See Fed. R. Civ. P. 38(e).

8 46 U.S.C. §§ 30302 and 30303 (2009).
9 In re Air Crash Near Nantucket Island, Massachusetts, on October 31, 1999, 2002

U.S. Dist. LEXIS 26913, 4–5 (E.D.N.Y. 2002) (hereinafter referred to as ‘‘Egypt
Air’’).



3

financial contributions that the decedent would have given his
dependents had he lived, but a showing of dependence is required;
‘‘loss of services’’ means the monetary value of the physical services
such as cooking, cleaning, shopping and other household services
that the decedent had provided and would have continued to
provide but for his death; ‘‘loss of parental nurture’’ means the
quantifiable value of the loss of nurture, training, education and
guidance that a minor child would have received but for a parent’s
death; ‘‘loss of inheritance’’ is recoverable if a claimant can prove
that the decedent would have accumulated property that claimant
would have inherited; and ‘‘loss of funeral and burial expenses’’ are
recoverable if paid by the decedent’s dependents.10

Whereas state law generally provides for recovery of
non-pecuniary damages (e.g., for loss of care, comfort and
companionship), such damages are not recoverable under DOHSA
in all but ‘‘commercial aviation’’ accidents.11 The Supreme Court
has unequivocally held that courts are not free to supplement
DOHSA with non-pecuniary supplements.12 As such, where state
laws provide for a survival cause of action,13 DOHSA preempts and
acts as a complete bar to such claims.14 DOHSA also preempts and
bars state law mental anguish damages arising out of a decedent’s
death.15 Similarly, DOHSA’s retention of comparative fault
principles16 to reduce an award proportionately to decedent’s

10 Egypt Air, supra, 2002 U.S .Dist. LEXIS at 5–8.
11 46 U.S.C. §§ 30303 and 30307 (2009); see Moyer v. Rederi, 645 F. Supp. 620, 628

(S.D. Fla. 1986).
12 In re Offshore Transp. Servs., 409 F. Supp. 2d 753, 756 (E.D. La 2005).
13 A survival action is different from a wrongful death action in that it allows a

decedent’s estate to bring personal injury claims that decedent would have had
but for his death. Sea Land Services v. Gaudet, 414 U.S. 573, 576, n.2 (1974).

14 Dooley, supra, 524 U.S. at 123; Jacobs, supra, 180 F.3d at 719.
15 Rux v. Republic of Sudan, 495 F. Supp. 2d 541 (E.D. Va 2007), compare

Ostrowiecki v. Versus Aggressor Fleet, Ltd., 2008 U.S. Dist. LEXIS 62713, 26-29
(E.D. La 2008) (allowing for mental anguish damages that are the result of
independent, separable acts unrelated to decedent’s death).

16 46 U.S.C. § 30304 (2009).
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negligence will preempt the more restrictive, albeit very few, state
law schemes still in existence that retain draconian principles of
contributory fault.17 Likewise, under DOHSA, punitive damages
are not available18 and the right to jury trial does not exist.19 In
contrast, many state jurisdictions include punitive damages and a
right to jury trial as being central to their jurisprudence. Finally,
where DOHSA is applicable, any claims must be brought within
three years after the cause of action arose.20

Given DOHSA’s more restrictive provisions in non
‘‘commercial aviation’’ cases, the wrongful death of a spouse with
dependents would give rise to pecuniary damages, whereas moving
down from that continuum, the death of a non-married
emancipated adult child or the death of a minor child could
perhaps give rise to nothing more than sympathy.

B. The Historical Background of DOHSA

1. The Age of Sail

The need for DOHSA came off the heels of the age of sail
when steamboats started to dominate sailing vessels in
international commerce, transport and naval warfare. In particular,
the issue came to a head in 1877 when a steamer collided with a
schooner in waters off the Massachusetts coast, killing a
crewmember of the schooner.21 The widow and child of the

17 See e.g., N.C. Gen. Stat. § 99B-4 (2009); see also Stimpson Hosiery Mills, Inc. v.
Pam Trading Corp., 392 S.E.2d 128 (N.C. Ct.App. 1990) (stating the law of North
Carolina).

18 In re Offshore Transp. Servs., supra, 409 F. Supp. 2d at 756, citing Mobil Oil Corp.
v. Higginbotham, 436 U.S. 618, 625 (1978).

19 Tallentire v. Offshore Logistics, Inc., 800 F.2d 1390, 1391 (5th Cir. 1986) (because
DOHSA provides the basis for a civil action in admiralty, admiralty principles
are applicable and a plaintiff has no right to a jury trial of wrongful death
claims); Fed. Rules Civ. P. 38(e) (no right to jury trials on admiralty or maritime
claims).

20 See 46 U.S.C. § 30106 (2009).
21 The Harrisburg, 119 U.S. 199, 199-203 (1886).
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crewmember brought a lawsuit that made its way up to the
Supreme Court of the United States before ultimately being
dismissed on the basis that general maritime law did not recognize
a cause of action for wrongful death absent statutory authority.22

Fallout from this case, infamously known as The
Harrisburg, caused a patchwork of judicial and legislative efforts to
counteract the harshness of the decision.23 In reality, however,
nothing was done. In 1912, the Titanic was sensationalized for
sinking on her maiden voyage. Reacting to international pressure
and criticism by ‘‘every country of western Europe’’ that The
Harrisburg decision was a ‘‘disgrace to a civilized people’’,24

Congress enacted the original DOHSA statute.

In 1920, Congress created a remedy for wrongful death
‘‘occurring on the high seas beyond a marine league from the shore
of any State, or the District of Columbia, or the Territories or
dependencies of the United States’’.25 The phrase ‘‘beyond a
marine league’’ (i.e., 3 nautical miles26) was inserted to exclude
DOHSA’s application to state territorial waters; the term ‘‘high
seas’’ was used to define all waters outside the traditional bounds
of state jurisdiction.27

For nearly 80 years, the DOHSA statute contained
language which made it applicable to maritime wrongful deaths
occurring ‘‘on the high seas beyond a marine league’’.28

Throughout this long history, the phrase ‘‘on the high seas beyond

22 Id. at 213-214.
23 TWA Flight 800, supra, 209 F.3d at 203-205.
24 Id. at 204.
25 Id. at 205.
26 ‘‘In 1793, seeking to remain neutral in the war between France, Britain and

Spain in the Atlantic Ocean, Secretary of State Thomas Jefferson claimed the
‘‘smallest distance’’ for the extent of American territories seas. Relying on ‘the
utmost range of a cannon ball, usually stated at one sea league,’ Jefferson made
a claim for three nautical miles.’’ Id. at 205.

27 Id. at 204–205.
28 See 46 U.S.C. § 761.



6

a marine league’’ has always been interpreted to mean ‘‘three
nautical miles from the shore of any State or Territory’’.29 This 3
nautical mile demarcation remained consistent with other
regulatory framework passed by Congress.

Although United States policies regulating maritime and
admiralty sectors have, throughout history, been developed as
single-purpose schemes, the 3 nautical mile demarcation of state
territorial waters appears to have remained constant. Examples of
other maritime policies limiting state territorial jurisdiction to 3
nautical miles include the Submerged Lands Act (‘‘SLA’’)30 and the
Outer Continental Shelf Lands Act of 1953 (‘‘OCSLA’’).31 Another
example of federal regulation includes the so-called ‘‘Exclusive
Economic Zone’’ or (‘‘EEZ’’), an area of federal jurisdiction
extending from 3 to 200 nautical miles of the United States coast.32

2. TWA Flight 800 and Its Aftermath

It was not until 2000, with the advent of the TWA Flight 800
decision that interpretation of the DOHSA statute changed overnight,
i.e., moving the boundary (and hence the application of state law with
its more favorable remedies) from 3 nautical miles to 12 nautical
miles.33 TWA Flight 800 involved the midair explosion of a Boeing 747
aircraft approximately 8 nautical miles off the coast of New York that

29 See e.g., Yamaha Motor Corp. v. Calhoun, 516 U.S. 199, 207, n.4 (1996)
(‘‘DOHSA ... provides a federal claim for wrongful death occurring more than
three nautical miles from the shore of any State or Territory’’).

30 43 U.S.C. § 1301 et. seq. (the SLA grants to the states full title to the seabed
within three geographical miles of their shores).

31 43 U.S.C. § 1331 et. seq. (the OCSLA specifies that federal law governs on the
‘‘outer continental shelf’’ which has been defined as all submerged lands under
U.S. sovereign control seaward of the three-mile boundary).

32 See Little Bay Lobster Co., Inc. v. Evans, 352 F.3d 462, 464 (1st Cir.2003) (‘‘State
governments regulate the first three miles seaward of their coastline and the
federal government regulates beyond that limit to the outer boundary of the
zone’’).

33 TWA Flight 800, supra, 209 F.3d at 212–213.



7

resulted in 230 fatalities.34 Among the deceased were numerous child
passengers, which as stated above, would have little to no value under
DOHSA. While Congress scrambled to amend the DOHSA
framework to provide compensation, the 2nd Circuit Court of
Appeals abandoned its constitutional duties and legislated a remedy
by unilaterally changing the interpretation of the DOHSA statute that
had previously existed for nearly 80 years.

As a basis for its decision, the 2nd Circuit relied upon
Presidential Proclamation 5928, which Ronald Reagan passed in 1989
in the wake of national security concerns, which decreed that the
limits of U.S. territorial waters for international purposes now
extended to 12 nautical miles from shore.35 While the 2nd Circuit in
TWA Flight 800 recounted the Proclamation in detail in its decision, it
failed to mention and completely ignored the limiting language of the
Proclamation, which stated: ‘‘[n]othing in this Proclamation:
(a) extends or otherwise alters existing Federal or State law or any
jurisdiction, rights, legal interests, or obligations derived therefrom’’.36

In a meticulously reasoned dissent authored by Justice
Sotomayor,37 she blasted the 2nd Circuit’s decision in TWA Flight
800 by pointing out:

‘‘In an understandable desire to provide the
relatives and estate representatives of the 213
victims of the TWA Flight 800 crash with a
‘‘more generous’’ recovery … the majority fails
to give proper effect to the limiting language of
Proclamation 5982; to DOHSA’s language,
legislative history, and purpose; and to a wealth
of case law since DOHSA’s passage, all of which

34 Id. at 201.
35 Id. at 213; Presidential Proclamation No. 5928, 54 Fed. Reg. 777 (1989).
36 Presidential Proclamation No. 5928, 54 Fed. Reg. 777 (1989).
37 At the time of the TWA Flight 800 decision, Justice Sonia Sotomayor was sitting

as a 2nd Circuit Judge in the U.S. Court of Appeals. On August 8, 2009, Justice
Sotomayor became the 111th Justice of the United States Supreme Court.
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support the inexorable conclusion that DOHSA
applies to all deaths occurring ‘beyond a marine
league [three nautical miles] from the shore of
any State’ … and not only to deaths occurring
beyond the U.S. territorial sea’’.38

Justice Sotomayor went on to pick apart the TWA Flight
800 decision and expose the fallacy from which it was based.
Reviewing the same decision, another court noted in 2009:

‘‘It is quite clear that before the Second Circuit
issued its decision, in March of 2000, members
of Congress believed that DOHSA applied to all
accidents beyond three nautical miles from
shore. The proposed amendment for
commercial airlines was working its way though
Congress and was ultimately signed into law on
April 5, 2000. Members of Congress must have
been surprised when the decision in the TWA
Flight 800 case came down on March 29, 2000,
holding that the boundary had been twelve
nautical miles all along, and no amendment was
ever needed in the first place.’’39

The court went on to conclude that in non-commercial aircraft
accidents, DOHSA becomes applicable beyond three nautical miles
from shore.40

Approximately one week after the TWA Flight 800
decision, Congress amended the 80 year old DOHSA statute by
retaining the former language ‘‘on the high seas beyond a marine
league’’ and created an exception to the applicability of DOHSA
for ‘‘commercial aviation’’ accidents only, that occur within 12

38 TWA Flight 800, supra, 209 F.3d at 215–216.
39 Helman v. Alcoa Global Fasteners Inc., 2009 U.S. Dist. LEXIS 64720, 9 (C.D.

Cal. 2009).
40 Helman, supra, 2009 U.S. Dist. LEXIS at 11.
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nautical miles of shore.41 The application of this statute was made
retroactive to the day before the TWA Flight 800 accident.42

In 2006, Congress once again clarified its intention to
retain the 3 nautical mile demarcation line between state and
federal jurisdiction for purposes of DOHSA by amending the
statutory language from ‘‘on the high seas beyond a marine league’’
to ‘‘on the high seas beyond 3 nautical miles from the shore …’’43

Congress retained the 12 nautical mile ‘‘exception’’ for commercial
aviation accidents only.44

3. DOHSA Today

The following is the current rendition of the actionable
DOHSA statutes that pertain to ‘‘non commercial aviation’’ and
‘‘commercial aviation’’:

‘‘§ 30302 Cause of Action

When the death of an individual is caused by
wrongful act, neglect, or default occurring on the
high seas beyond 3 nautical miles from the shore of
the United States, the personal representative of
the decedent may bring a civil action …’’;45 and 

‘‘§ 30307 Commercial Aviation Accidents

(b) Beyond 12 nautical miles. In an action
under this chapter …, if the death resulted from
a commercial aviation accident occurring on
the high seas beyond 12 nautical miles from
the shore of the United States, additional
compensation is recoverable for nonpecuniary

41 See 46 U.S.C. §§ 761, 762 (2000).
42 Helman, supra, 2009 U.S. Dist. LEXIS at 10.
43 See 46 U.S.C. § 30302 (2006).
44 See 46 U.S.C. § 30307 (2006).
45 46 U.S.C § 30302 (2009) (Emphasis added).
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damages, but punitive damages are not
recoverable.46

(c) Within 12 nautical miles. This chapter …
does not apply if the death resulted from a
commercial aviation accident occurring on the
high seas 12 nautical miles or less from the shore of
the United States’’.47

III. THE NEW FRONTIER

The recent amendments to the DOHSA statutes involving
‘‘commercial aviation’’ give lawyers fertile ground to argue over the
definition of that term. The additional damages associated with
‘‘commercial aviation’’ provide the incentive.

At least one court has found the term ‘‘commercial
aviation’’ as used in the DOHSA statute to be ambiguous,
explaining that it ‘‘could either be an accident that occurs during
the course of aviation involving commerce ... or an accident that
occurs during the transportation of passengers or cargo for
commercial purposes’’.48

As recently as May 2009, the Southern District of Florida
believes that Congress wanted the ‘‘commercial aviation’’ accident
exception to apply only in aviation disaster cases, such as the crash
of TWA flight 800,49  while the Southern District of Texas has
already concluded that ‘‘commercial aviation’’ should not be as
narrowly construed.50

Until these terms are defined or the high court has
spoken, litigation over the construction and application of DOHSA
will continue. It is too early to tell whether the high seas will be
calm or rough.

46 46 U.S.C § 30307 (2009) (Emphasis added).
47 Id.
48 Eberli v. Cirrus Design Corp., 615 F. Supp. 2d 1369, 1372-1373 (S.D. Fla. 2009).
49 Eberli, supra, 615 F. Supp. 2d at 1374.
50 Brown v. Eurocopter S.A., 111 F. Supp. 2d 859, 864 (S.D. Tx 2000), overruled on

other grounds, Turbomeca S.A. v. Era Helicopters LLC, 536 F.3d 351, 356
(5th Cir. 2008).
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UNCLE SAM WANTS PAYBACK!
A LOOK AT MEDICARE SET-ASIDE REQUIREMENTS

By
Ralph V. Pagano

Paul N. Bowles, III

I. INTRODUCTION

Defendants and their counsel must be careful to avoid
onerous penalties arising from settlements made without providing
for a ‘‘set aside’’ of Medicare benefits. The Medicare Secondary
Payer Statute (‘‘MSP Statute’’) prevents Medicare from becoming
the primary payer for medical expenses attributable to a settlement
or payments from liability insurers. The Medicare Medicaid and
SCHIP Extension Act of 2007 (‘‘Extension Act’’) requires that a
Responsible Reporting Entity (defined in part as ‘‘liability
insurance’’ including self-insureds) report information on all of its
Medicare beneficiary claimants. Congress created this two-part
statutory framework to provide a double edged approach ensuring
that Medicare is secondary to liability settlements paying medical
expenses, and ensuring that the proper entities report their
Medicare claimants for monitoring the enforcement of the MSP
Statute. In the event a plaintiff receives compensation from a
defendant for injuries sustained, the U.S. government wants to
ensure that it is reimbursed for any Medicare payments it made, or
will make. As will be discussed in this article, essentially, the U.S.
government is asserting a lien over Medicare payments—even if
they haven’t paid yet!

For settlements involving past or present medical
expenses, the MSP Statute provides Medicare a right to
reimbursement. To ensure statutory compliance in settlements
paying future medical costs, federal regulations require that
liability and self-insured settlements set aside money for Medicare.
The set-aside mechanism, often a trust, should be approved by the
Center for Medicare and Medicaid Services (‘‘CMS’’) in instances
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involving settlements valued above $25,000.00 for currently eligible
Medicare beneficiaries, and settlements for future medical
expenses and lost wages above $250,000.00 for claimants
reasonably expecting to be eligible for Medicare benefits within
30 months.

The Extension Act requires that liability insurers and
self-insureds report certain information on Medicare claimants or
beneficiaries, to make certain that any liability settlement payment
made to these beneficiaries or claimants does not shift the primary
payer status to Medicare for paying any medical bills attributable to
a third-party. Strict enforcement of the Extension Act allows CMS
to recoup a penalty of $1,000.00 per day of non-compliance. These
severe penalties have certainly caught the attention of litigants and
counsel alike, as the penalties can be enforced on many people in
the settlement payment chain.

II. MEDICARE SECONDARY PAYER STATUTE AND REGULATIONS

Congress prevented Medicare from being the primary
payer for medical payments otherwise covered by a third-party by
passing the Medicare Secondary Payer Statute.1 Originally enacted
in 1981, the statute provides that in general, Medicare payments
‘‘may not be made ... with respect to any item or service, to the
extent that ... payment has been made or can reasonably be
expected to be made under a workmen’s compensation law ... or
liability insurance policy or plan (including a self-insured plan).’’
The purpose of this statute is to reduce federal spending and to
protect the financial well being of the Medicare program—
particularly for those without any other source of insurance for
their injuries.2 Therefore, the statute requires that where a

1 See 42 U.S.C.S. § 1395y (2009).
2 In addition, Federal Courts have also stated that ‘‘ ... the clear statutory purpose

of the Medicare Secondary Payer statute was to make Medicare’s obligation
secondary to that of designated primary obligors, with the intention of reducing
federal health care costs. This statutory purpose is universally accepted.’’
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Medicare beneficiary may obtain coverage for medical services
from a third party, such as a liability insurer or self-insured, the
primary payment for such services must come from those sources,
leaving the Medicare program to provide benefits only as a
‘‘secondary’’ payer. This statutory scheme applies to current and
potential Medicare beneficiaries who have alternative sources of
payment for health care services, such as a settlement, and requires
those alternate sources to pay health costs ‘‘primary’’ to Medicare.

To ensure Medicare is secondary in instances involving
past or present medical expenses paid by Medicare but attributable
to a third-party, the MSP Statute typically requires that if the
individual can expect ‘‘prompt’’ payment from the primary insurer,
defined as payment within 120 days, then Medicare benefits will
not issue. However, if the claimant cannot expect prompt payment,
then Medicare will provide benefits and seek reimbursement if a
primary insurer does eventually provide benefits to the claimant.
Also, should Medicare provide insurance benefits on past or
present expenses (otherwise paid by a liability insurer), the statute
provides that Medicare may seek reimbursement through a private
right of action directly against responsible parties, or by asserting
subrogation rights under a settlement. While these may appear to
be more than enough tools for Medicare to assert its rights as a
‘‘secondary’’ payer, Congress expanded CMS’s toolbox by passing
the Extension Act in 2007.

III. MORE WEAPONS IN THE ARSENAL—MEDICARE MEDICAID

AND SCHIP EXTENSION ACT OF 2007

As yet another device for enforcing the MSP Statute, the
Medicare Medicaid and SCHIP Extension Act of 2007 creates
mandatory reporting requirements for liability insurers, including
self-insurers, to report to CMS regarding claims and settlements
made against the insurer by Medicare beneficiaries. Specifically,
the Responsible Reporting Entity (defined below) shall determine
whether a claimant (including an individual whose claim is
unresolved) is entitled to Medicare benefits under any basis, and if
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the claimant is determined to be entitled, the Responsible
Reporting Entity shall submit the information requested by CMS in
its data points for reporting to the agency. The Extension Act also
gives CMS discretion to determine any necessary additional data
points. CMS’s current guidelines include approximately 45 data
points that liability insurers, including self-insurers, are required to
submit during regular reporting. For enforcement, the Extension
Act provides that any Responsible Reporting Entity (‘‘RRE’’)
failing to comply with these reporting requirements shall be subject
to a $1,000.00 per day penalty for each day of noncompliance with
respect to each claimant. While prompt compliance with the
Extension Act is a new reality for all liability insurers, a complete
analysis under the statutory framework requires determining first
how to comply with the MSP Statute, and then when to comply
with the Extension Act’s reporting requirements.

IV. COMPLYING WITH THE MSP STATUTE

To ensure compliance with the MSP Statute, liability
insurers and self-insurers should create a Medicare Set-Aside
(‘‘MSA’’) in instances involving payouts under liability or
self-insurance settlements, to actual or potential Medicare
beneficiaries. Since what constitutes a sufficient ‘‘set-aside’’
arrangement to address Medicare’s rights is often unclear, CMS
publishes federal regulations and guidance memoranda on its
website to help insurers meet the requirements of this demanding
statute.3

A. Medicare Set-Aside Arrangements

To ensure Medicare is secondary to liability insurance,
self-insurance, or workers’ compensation settlements providing for
future medical expenses, CMS created federal regulations under
the MSP Statute that require certain duties to Medicare when

3 CMS’s website address is http://www.cms.hhs.gov. For access to the regulations
and CMS’s guidance, please visit http://www.cms.hhs.gov/home/regsguidance.asp.
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settling claims.4 CMS’s regulations require that all settlements
‘‘adequately consider’’ Medicare’s interests, and if a settlement
represents an attempt to shift to Medicare the responsibility of
payment of medical expenses for the treatment of a work-related
condition, the settlement will not be recognized by Medicare. By
implication, the same consideration must be given to liability
settlement payments, as it would appear that Medicare is
disinclined to provide care for medical treatment for an injury
caused by a culpable third-party.

Also, CMS excludes Medicare payments for future
medical expenses until medical expenses related to the injury or
disease equal the amount of the lump-sum payment.5 In light of
these requirements, creating an MSA is the best method to
‘‘adequately consider’’ Medicare’s interests according to CMS’s
guidelines. CMS defines an MSA as an administrative mechanism
used to set aside money for Medicare, which enables Medicare to
identify settlement situations that would otherwise go unnoticed. In
a way, the Medicare set-aside is akin to a Reserve in an insured
matter. This in turn prevents Medicare from making mistaken
payments for which a third-party is responsible. Examples of such

4 Although the ‘‘lump-sum’’ regulation and commentary in CMS memos directly
refer to workers’ compensation settlements, the commentary also provides
good guidance for liability insurers on when to create an MSA. The MSP
Statute does not distinguish between workers’ compensation payers and liability
insurance (including self-insurers) for determining when Medicare becomes a
secondary payer. Therefore, it is likely that best practices for liability insurers,
including self-insurers, require consideration for MSAs be given under the
commentary’s guidelines.

5 For example, if an individual is eligible for Medicare benefits, but has a
settlement award to pay his future medical costs, he cannot receive Medicare
benefits to pay such costs while the costs are still low enough for the settlement
to cover. If he receives Medicare benefits for these costs while settlement
money is available for their payment, he shifts the burden of paying a third-
party’s costs to Medicare, while keeping the settlement money for himself. This
makes Medicare a primary payer for a third party’s costs and is precluded by
the MSP Statute. Therefore, generally Medicare will only cover those costs in
excess of the settlement award.
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administrative mechanisms include trusts or interest bearing
accounts, either professionally administered or self-administered.
According to one federal court, ‘‘the purpose of the [MSA] is to
ensure that the Medicare program, and ultimately the taxpayer, will
have recourse in the event medical expenses are later incurred
which are nonetheless attributable to the [applicable] injury.’’ In
doing this, the MSA earmarks a portion of the individual’s
settlement for future medical needs, and therefore places the
settlement in front of Medicare as the primary payer in accordance
with the statute.

In light of this definition and purpose, some sort of MSA
would be appropriate in many settlements where the compensation
comes from liability insurance, if Medicare benefits are foreseeable
for future medical expenses. MSAs involving CMS approval to
assure compliance with the statute, however, may only be required
in certain limited circumstances.

B. Determining Whether to Submit a Medicare Set-aside
Arrangement for Approval

Threshold considerations for determining whether to
submit an MSA for approval require determining the claimant’s
Medicare eligibility and the value of the settlement. While
instances involving consideration and approval of MSAs for liability
insurers and self-insurers have been historically rare due to the
unique factors involved in these types of settlements, pundits
believe that CMS will likely begin considering more liability and
self-insured MSA’s for approval in light of the related Extension
Act.

An MSA is applicable only to a commutation settlement
(defined as a settlement providing for future medical expenses) and
CMS gives two basic situations in which it may need to review an
MSA for approval: (i) settlements involving current Medicare
beneficiaries and (ii) settlements involving individuals with
expectation of becoming beneficiaries.
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Where the claimant is currently a Medicare beneficiary
and the total settlement amount is greater than $25,000, the MSA
should be submitted to CMS for approval. While settlements need
not be reviewed by CMS in most cases involving non-Medicare
beneficiary claimants, if the claimant is reasonably expected to
become eligible within thirty (30) months of the settlement and the
total future medical and lost income portions of the settlement
together exceed $250,000, the MSA must be submitted for approval
under the CMS policy letter. The threshold issue under the CMS’s
guidelines here is whether the claimant has a reasonable expectation of
Medicare eligibility within thirty months of the injury. According to
CMS, a reasonable expectation exists when any of the following
conditions are satisfied: ‘‘(a) the individual has applied for Social
Security Disability Benefits; (b) the individual has been denied
Social Security Disability Benefits but anticipates appealing that
decision; (c) the individual is in the process of appealing and/or
re-filing for Social Security Disability Benefits; (d) the individual is
62 years and 6 months old (i.e., may be eligible for Medicare based
upon his/her age within 30 months); or (e) the individual has an
End Stage Renal Disease condition but does not yet qualify for
Medicare based upon such condition.’’

Submission for approval is also only necessary when the
anticipated total settlement for the future medical expenses and
lost wages over the life or duration of the settlement agreement is
expected to be greater than $250,000. CMS’s policy is that formal
review of MSAs may be required only when the factors enumerated
above are present. Although instances involving formal review are
increasing but still limited for liability insurers, failure to create
some sort of MSA or comparable device in liability settlements
falling within the ambit of the statute may lead to consequences for
all parties involved in the settlement.
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C. Statutory and Regulatory Repercussions of Settlements
Without Set-aside Arrangements

Lack of an MSA in liability insured or self-insured
settlements for future medical expenses may have effects on the
lawyers and parties to the settlement. While it is unclear whether
the failure itself to create an MSA will give CMS valid recourse
under the statute, once CMS pays medical expenses attributable to
a primary obligor it may seek reimbursement with double damages
under its subrogation rights in the statute.

When determining the repercussions to lawyers and other
parties for lack of an MSA, the first issue stems from the failure
itself to create an MSA. The question is whether a settlement’s
failure to set aside future medical expense money for Medicare
constitutes failing to ‘‘provide for primary payment’’ under the
MSP Statute, giving CMS an action for ‘‘damages’’ before such
future medical expenses actually exist.6 Although courts have rarely
interpreted this issue, one federal court has held that a settlement’s
mere failure to provide for a set-aside is not failure to provide for
primary payment, and therefore gives a plaintiff no right of action
under the statute.

In that federal court case, the plaintiff, a private citizen,
asserted that failure to establish a set aside constitutes its own
violation of the statute. The court disagreed, stating there is no
separate category for recovery with failure to create an MSA and
that the phrase ‘‘provided for’’ refers not to a discrete ‘‘set-aside’’
or an allocation for future medical expenses but, rather, refers to a
system obligating an insurer to create a process to pay medical
expenses. Therefore, a failure itself to create an MSA does not fall
within the ambit of the private cause of action. Because this court

6 The MSP Statute provides ‘‘there is established a private cause of action for
damages (which shall be in an amount double the amount otherwise provided)
in the case of a primary plan which fails to provide for primary payment (or
appropriate reimbursement) in accordance with [the statute].’’
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interpreted the issue in the context of a private citizen attempting
to enforce the statute, it is unclear whether the court’s holding also
bars CMS from asserting that failure itself to create an MSA
violates the MSP Statute when its thresholds for MSA review
annunciated above are clearly met. There are not many cases where
the U.S. government has attempted to penalize an insurer or
attorney for failure to establish a MSA, but that day appears to be
looming when those cases abound. If an MSA is not created, and
Medicare eventually incurs costs that are attributable to the
settlement, then the MSP Statute and regulations present CMS an
avenue for reimbursement directly against the attorneys and parties
to the settlement.

V. DOUBLE TROUBLE—STIFF PENALTIES AWAIT THOSE WHO

DON’T SET ASIDE

The MSP Statute’s private right of action allows CMS to
recover up to double damages when a primary plan, such as liability
insurance, self-insurance or a settlement fails to provide the
appropriate reimbursement. Federal regulations elaborate on this
private right of action, stating that ‘‘CMS has a right of action to
recover its payments of medical costs from any entity ... including
an attorney ... that has received a primary payment’’ which should
have been put toward such medical costs.

For example, in one case the government sued a
beneficiary and his attorney who had obtained a third-party
settlement for approximately $25,000.00 around 1988, while
Medicare had incurred roughly $15,000.00 in medical expenses
attributable to the third-party up to the end of 1990. There, the
federal regulations provided Medicare a right of action to recover
its payments from any entity, including an attorney, which has
received a primary payment. In granting the government the entire
$15,000.00 it paid until 1990, the court concluded that the
settlement award constituted ‘‘receiving payment’’ from a third
party. The plaintiff was granted summary judgment against both
the beneficiary and his attorney, because the private right of action
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gives the government an independent right of recovery against any
entity, including a beneficiary or attorney, which has received a
third-party payment.

Analogously, in an instance where a liability settlement
for future medical expenses exists, a beneficiary ‘‘receives
payment’’ at the time of settlement. If the settlement fails to set
aside money for Medicare for these medical expenses, and the
beneficiary eventually receives Medicare benefits for such costs, it
follows that at that point in time Medicare will have a right to
reimbursement from not only the beneficiary, but also his attorney
and any other party involved in paying the settlement proceeds.
Therefore, an MSA should definitely be considered in any liability
insured or self-insured settlement providing for future medical
expenses.

VI. RESPONSIBLE REPORTING ENTITY DEFINED

The Extension Act defines an RRE to be an applicable
plan ‘‘which includes the fiduciary or administrator for laws, plans
or arrangements for liability insurance (including self-insurance).’’
CMS’s guidelines define RREs that are ‘‘liability insurers’’ as ‘‘an
entity that, in return for the receipt of a premium, assumes the
obligation to pay claims described in the insurance contract and
assumes the financial risk associated with such payments.’’ These
insurers are the RRE, regardless of whether they use a Third-Party
Administrator for claims processing. For liability self-insurance,
CMS defines the RRE as an entity engaged in a business, trade or
profession, carrying its own risk, in whole or in part. In some
instances, CMS defines ‘‘liability self-insurance’’ as deductibles and
co-payments, requiring reporting by the self insured entities.
However, ‘‘where an entity is self-insured for a deductible (or
co-pay) but the payment of that deductible is done through the
insurer, the insurer is responsible for including the deductible
amount in the amount it reports as a settlement, judgment, award
or other payment.’’
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While an RRE cannot contractually limit its reporting
responsibility under the Extension Act, it can contract with a Third-
Party Administrator or other agent for actual file submissions for
reporting purposes. Also, in settlements involving multiple
defendants, an agreement to have one defendant’s insurers issue
any payment in obligation of the settlement, judgment, or other
award does not shift all RREs’ responsibilities to the entity issuing
the payment. All RREs involved in the settlement remain
responsible for their own reporting.

VII. THRESHOLD REPORTING TRIGGERS

CMS’s guidelines for the threshold reporting triggers
state that reporting for purposes of liability insurance (including
self-insurance) is triggered only in specific instances. Responsible
Reporting Entities ‘‘are to report only with respect to Medicare
beneficiaries, including a deceased beneficiary if the individual was
deceased at the time of the settlement, judgment, award or other
payment.’’ RREs are to report once there has been a settlement,
judgment, award or other payment. Notice to CMS of a pending
claim or other pending action does not satisfy an RRE’s reporting
obligation under the Extension Act. Reports are required
regardless of whether there is an admission or determination of
liability, and ‘‘are required with either partial or full resolution of a
claim.’’ ‘‘Each new payment obligation must be reported as a
separate settlement, judgment, award or other payment,’’ and
‘‘where a payment obligation is satisfied through a structured
settlement, or purchase of annuity, there is a single report with
respect to the total amount of the obligation.’’

VIII. CONCLUSION

The Medicare Secondary Payer statute prevents Medicare
from being the primary payer for medical expenses attributable to a
third-party, and a Medicare set-aside arrangement is the best
method of compliance with the statute in settlements providing for
future medical costs. While the MSA only needs government
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approval in limited circumstances, failure to create one in any event
may lead to future repercussions for all parties involved in
settlement. Given the onerous penalties that could be applied
against anyone in the liability insurance settlement chain, a
set-aside should be considered for future medical expenses
involving Medicare beneficiaries or potential beneficiaries. In
addition, due to the Extension Act’s hefty $1,000.00 per day penalty
for each instance of non-compliance with the reporting
requirements, liability insurers and self-insureds should be sure to
comply with the Act.
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A SURVEY OF AVAILABLE DEFENSES FOR
MILITARY EQUIPMENT MANUFACTURERS

By
Mark R. Irvine*

I. INTRODUCTION

Claims against military equipment manufacturers have
risen in recent years, likely due to an increase in major military
operations relating to the War on Terrorism.1 Injured servicemen
are barred from suing the United States based on various codified
and judicially-created immunity doctrines. Periodically, courts have
extended aspects of this immunity to manufacturers of military
equipment. This article outlines the defenses available to military
equipment manufacturers.

II. DEFENSES BASED ON THE FEDERAL TORT CLAIMS ACT

Two important defenses are based on the Federal Tort
Claims Act (FTCA). Under the FTCA, the United States
government is subject to liability in cases where an injury is caused
by the ‘‘negligence or wrongful act or omission of any employee of
the Government’’ while acting in the scope of his or her
employment in circumstances under which a private person would
be liable.2 This limited waiver of the government’s sovereign
immunity in tort suits has two pertinent exceptions: the

* The invaluable assistance of our Los Angeles office summer associate,
Benjamin Tulis of the University of Texas, in the preparation of this article, is
gratefully acknowledged.

1 For example, of the 258 federal court decisions applying the Supreme
Court’s seminal 1988 decision establishing the Government Contractor
Defense, Boyle v. United Technologies Corp. (discussed in part III, infra), 32 of
those decisions were decided in 2008 alone (accounting for 12.4% of the
decisions under the defense directed at manufacturers of military equipment
despite accounting for approximately only 5% of the time the defense has
been available).

2 28 USCS § 1346(b)(1).
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‘‘discretionary-function’’ exception and the ‘‘combatant activities’’
exception.3 These exceptions to the government’s waiver of
immunity preempt state tort law. Because government contracts by
their nature tend to involve control, in some manner, of the
contractor by the government, the FTCA exceptions permit
government immunity to be extended to protect contractors from
civil liability.

A. Government Contractor Defense

i. Boyle v. United Technologies Corp.

The Supreme Court established the modern version of
the Government Contractor Defense in Boyle v. United Technologies
Corp. In Boyle, a copilot drowned when he was unable to escape
from a military helicopter that crashed into the ocean during a
training exercise.4 The copilot’s father sued, claiming negligence
and a breach of warranty by the manufacturer in the design of the
copilot’s escape hatch.5 Following a jury award against the
manufacturer, the manufacturer moved for a judgment
notwithstanding the verdict based on the Government Contractor
Defense.6

The case eventually made it to the United States Supreme
Court, which held that the defense applies in favor of military
contractors against claims of design defects where (1) the United
States approved reasonably precise specifications; (2) the equipment
conformed to those specifications; and (3) the supplier warned the
United States about the dangers in the use of the equipment that were
known to the supplier but not to the United States.7

3 28 USCS §§ 2680(a); 2680(j).
4 Id.
5 Id.
6 Id.
7 Boyle v. United Technologies Corp., 487 U.S. 500, 502-03 (1988).
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In explaining the rationale of the defense, the U.S.
Supreme Court focused on the fact that procurement of military
equipment is a ‘‘uniquely federal interest.’’ A parallel line of cases,
known as the ‘‘Feres Doctrine’’8 cases, barred servicemen from
suing the government for injuries incident to their service. The
Supreme Court rejected this rule as the basis for a government
contractor defense.9 Instead, the Court found that the
discretionary-function exception under the FTCA applied because
contracting with private entities for the production of military
equipment involves discretionary decisions that balance competing
military, technical, and cost considerations.10 11

ii. Why the Three-Part Test?

The purpose of the three-part test was to identify which
cases trigger the discretionary function exception, and to maintain
the stated goals of tort law despite the extension of government
immunity.

The Boyle Court found that the first two conditions—
approval of and conformance to reasonably precise specifications—

8 The Supreme Court established the ‘‘Feres Doctrine’’ in 1950. Feres v. United
States, 340 U.S. 135 (1950). This doctrine was the first judicially created
exception to the FTCA. The Supreme Court, in Feres, had found that the FTCA
does not create a cause of action for soldiers suing the military for injuries
arising out of service. Id. While the Feres Doctrine does not explicitly provide
an exception for government contractors, it is an important doctrine in the
evolution of the government immunity. The Boyle court, however, found the
doctrine inapplicable as a basis for a government contractor defense. Boyle, 487
U.S. at 500. The Boyle Court found that granting Feres immunity to government
contractors would be too sweeping. On the other hand, the Court found that
government contractors should not be denied immunity altogether. Instead of
uniformly granting or rejecting Feres immunity for government contractors, the
Supreme Court established a three-part test for when government contractors
may establish a defense based on government immunity. Id.

9 Boyle, 487 U.S. at 512.
10 Id.
11 28 USCS § 2680(a).
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were necessary to assure that the design feature in question was
considered by a federal office, and not merely by the contractor
himself.12 This ensures that a contractor who benefits from
government immunity has actually subjected the product to the
government’s discretionary review and analysis.

The strict language of the Boyle opinion only requires the
United States approve the specifications and that the contractor
conform to these specifications. Later courts have interpreted the
approval element to involve something more than mere
government acceptance, or ‘‘rubber stamping’’ designs.
Government approval must at least include a substantive review
and evaluation of the contractor’s specifications.13

For example, a subsequent decision held that the defense
did not apply where the government had merely signed off on
diving hangar designs conceived and developed by the contractor,
who had assumed full responsibility for all technical research,
inspection and quality assurance of the product.14

Thus, to satisfy the first element, the contractor must
show that the government was more involved than simply ‘‘rubber
stamping’’ the specifications. Some government review or
evaluation must be shown. The courts reason that when extending
government immunity based on the discretionary-function
exception, at least some governmental discretion should be
involved.

The Court included the third ‘‘warning of what you know’’
element ‘‘because, in its absence, the displacement of state tort law
would create some incentive for the contractor to withhold
knowledge of risks.’’15 It is therefore in the best interests of the

12 Boyle, supra note 8.
13 Trevino v. General Dynamics Corp., 865 F.2d 1474 (5th Cir. 1989).
14 Sundstrom v. McDonnell Douglas Corp., 816 F. Supp. 577, 582 (N.D. Cal. 1992)

(distinguishing its facts from Trevino).
15 Id.
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government contractor to disclose all potential risks. The courts
reason that if contractors are encouraged to disclose risks, the
preventative goals of tort law are satisfied. While this preventative
measure may not be as effective as a windfall judgment against a
contractor, its purpose is meant to balance the goals of tort law
against the uniquely federal interests of military equipment
procurement.

iii. The Ninth Circuit’s Narrow Approach

While some circuits have expanded the Boyle test beyond
design defects cases and to products outside the traditional military
context, the Ninth Circuit has maintained a narrow reading of
Boyle, limiting the defense to military contractors and to claims
arising from allegedly defective equipment. The Fifth and Eleventh
Circuits have expanded the doctrine beyond design defects to
failure to warn cases and manufacturing defect cases.16 Boyle has
also been expanded to protect products outside the traditional
military context, such as items purchased by the military and resold,
items provided by subcontractors, and even nonmilitary
contractors.17 The Ninth Circuit, on the other hand, does not even
refer to the defense as the Government Contractor Defense, and
instead refers to it as the Military Contractor Defense.18 All of the
circuits, however, apply the Boyle three-part test.

16 Bailey v. McDonnell Douglas Corp., 989 F.2d 794, 801 (5th Cir. 1993) (quoting
Harduvel v. Gen. Dynamics Corp., 878 F.2d 1311, 1317 (11th Cir. 1989).

17 Miller v. United Technologies Corp. 233 Conn. 732 (1995) (US military
contractor-manufacturer of aircraft eligible for Boyle immunity on all three
types of product liability claims, even where aircraft was resold to foreign
government). Maguire v Hughes Aircraft Corp. 912 F.2d 67 (3d Cir. 1990) (the
defense is extended to subcontractors). See, e.g., Lamb v. Martin Marietta Energy
Sys., 835 F. Supp. 959 (W.D. Ky. 1993) (The Supreme Court’s rationale for
applying the government contractor defense in Boyle also applies to nonmilitary
as well as military settings).

18 Snell v. Bell Helicopter Textron, 107 F.3d 744, 746 (9th Cir. 1997). See also In re
Hawaii Federal Asbestos Cases, 960 F.2d 806 (9th Cir. 1992).
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iv. Ensuring the Availability of the Government Contractor
Defense

To qualify for the government contractor defense, the
contractor must be prepared to show, with evidence in the way of
records and witness testimony, that the equipment specifications
were reviewed, evaluated and subsequently approved by a federal
officer. The equipment must also conform to the government-
approved specifications. Third, a contractor should disclose any
known risks associated with the product.

B. The Combatant Activities Exception to the Federal Torts
Claim Act

Another defense, also derived from an FTCA exception,
is the so-called ‘‘combatant activities’’ exception. The exception
provides that the FTCA (or, in other words, the waiver of
governmental immunity) does not apply to ‘‘[a]ny claim arising out
of the combatant activities of the military or naval forces, or the
Coast Guard, during time of war.’’19 The terms ‘‘arising out of,’’
‘‘war’’ and ‘‘combatant activities’’ are not defined, and thus have
been subject to court interpretation, and consequent inconsistency
among jurisdictions. In addition, some courts have ruled that this
exception does not apply to private manufacturers of military
equipment.

i. Koohi v. United States

In Koohi v. United States, the Ninth Circuit held that the
combatant activities exception immunized private manufacturers
from tort liability.20 In Koohi, a U.S. Navy ship mistakenly shot
down a civilian Iranian airliner.21 The passengers’ heirs sued the
private manufacturers of the product allegedly responsible for

19 28 USCS § 2680(j) (emphasis added).
20 Koohi v. United States, 976 F.2d 1328, 1333 (9th Cir. 1992).
21 Id. at 1330-31.
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misidentifying the civilian plane.22 Because the ship was engaged in
combatant activities at the time of the accident, the court found
that the military equipment manufacturers were immune from
liability under the combatant activity exception.23 The court found
that Congress, in enacting the exception, did not intend for military
personnel to exercise caution in combat situations and that the
policy of punishing tortfeasors does not apply in the military
context.24 Significantly, the court found this policy extends to
military contractors whose products are used in combat situations.

The Koohi decision and a subsequent decision by a district
court in the Central District of California25 both preempted state
law tort claims against military contractors on the basis of the
combatant-activities exception. Other courts, however, have
rejected the defense by distinguishing Koohi on the facts.26 A
Florida District Court found that Koohi had ‘‘unwittingly confused
the government contractor defense with the combatant activities
exception,’’ concluding that the defense may only properly be
applied to the government itself, and does not extend to private
parties.27 The court believed that the government contractor
defense alone, and not the combatant activities exception, is meant
to protect private contractors.28 The district court’s ruling was
affirmed by the Eleventh Circuit,29 making its holding as persuasive
as Koohi. Thus this is a developing defense. The inconsistent

22 Id. at 1330-31.
23 Id. at 1332-36.
24 Id. at 1334.
25 Bentzlin v. Hughes Aircraft Co., 833 F. Supp. 1486, 1487 (C.D. Cal. 1993).
26 See e.g., McMahon v. Presidential Airways, Inc., 460 F. Supp. 2d 1315 (M.D. Fla.

2006); Fisher v. Halliburton, 390 F. Supp. 2d 610, 612 (S.D. Tex. 2005);
Carmichael v. Kellogg, Brown & Root, 450 F. Supp. 2d 1373, 1380-81 (N.D. Ga.
2006).

27 McMahon, 460 F. Supp. 2d at 1330.
28 Id. ‘‘Until Congress directs otherwise, private, non-employee contractors are

limited to the government contractor defense and Boyle’s preemption analysis.’’
29 McMahon v. Presidential Airways, Inc., 502 F.3d 1331 (11th Cir. 2007).
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interpretation and implementation of the defense may eventually
be resolved by the United States Supreme Court.

ii. ‘‘Arising out of,’’ ‘‘war’’ and ‘‘combatant activities’’
under the FTCA

In addition, because the terms ‘‘arising out of,’’ ‘‘war’’ and
‘‘combatant activities’’ are undefined by the FTCA, it is not always
clear exactly what scenario triggers the defense.

Regarding the ‘‘war’’ requirement, courts have found that
a country need not be in a state of declared war to satisfy the
definition.30 The Eleventh Circuit has found that combatant
activities occurring in Afghanistan in 2004, which was not a
formally declared war by the United States, were nonetheless
sufficient to trigger the exception.31

The phrase ‘‘arising out of’’ has also been defined broadly
by the courts. The Ninth Circuit found that ‘‘arising out of’’ may
include anything having an incidental relation to military service.32

As to ‘‘combatant activities,’’ the Koohi court, citing its
earlier opinion in Johnson v. United States, found that combatant
activities are those ‘‘activities both necessary to and in direct
connection with actual hostilities.’’33 By contrast, a Louisiana
District Court, in Skeels v. United States, held that combatant
activities only include those activities that are ‘‘connected to
engaging the enemy or engaging in physical force with the
enemy.’’34 The disparity between these two definitions of the same

30 See e.g., Koohi v. United States, 976 F.2d 1328, 1334 (9th Cir. 1992); McMahon v.
Presidential Airways, Inc., 460 F. Supp. 2d 1315 (M.D. Fla. 2006) (finding
combatant activities in Afghanistan sufficient to trigger the exception); Vogelaar
v. United States, 665 F. Supp. 1295, 1302 (E.D. Mich. 1987); Morrison v. United
States, 316 F. Supp. 78, 79 (M.D. Ga. 1970).

31 McMahon v. Presidential Airways, Inc., 502 F.3d 1331 (11th Cir. 2007).
32 See e.g., Johnson v. United States, 749 F.2d at 770.
33 Koohi, 976 F.2d at 1333 (citing Johnson, 749 F.2d at 770).
34 Skeels v. United States, 72 F. Supp. 372, 373 (W.D. La. 1947).
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statutory language is striking. For example, under the Koohi
definition, the delivery of ammunition to troops in a combat zone
would be considered a combatant activity as the delivery is ‘‘both
necessary to and in direct connection with the hostilities.’’ Under
Skeels, however, this may not qualify because delivery of
ammunition may not be seen as ‘‘engaging the enemy.’’ As this
defense is developing, and absent an opinion by the United States
Supreme Court, whether an incident is considered a ‘‘combatant
activity’’ under the FTCA may depend on what jurisdiction the
action is brought in.

III. POLITICAL QUESTION DOCTRINE

Another potential defense for military contractors is
based on the political question doctrine. This defense does not
derive from the FTCA. Rather, its origins date back to the
Supreme Court’s first articulation of the concept of judicial review
in 1803.35

In order for courts to hear a case, the case must be
justiciable, meaning the litigants must have standing, the case must
present a real dispute that is ripe for decision, and not moot, and
lastly, that the case is appropriate for the judicial branch to decide.
If the question presented by the case is ‘‘political,’’ or outside the
scope of the judicial branch’s powers, the court must dismiss the
case.36

i. The Supreme Court’s Six Factor Tests (Baker v. Carr)

In 1962, the Supreme Court, in Baker v. Carr, expanded
upon the doctrine by establishing six independent tests which

35 Marbury v. Madison, 5 U.S. 137, 170 (1803) (‘‘Questions, in their nature
political, or which are, by the constitution and laws, submitted to the executive,
can never be made in this court’’).

36 The Supreme Court has found that in order to have subject matter jurisdiction
under Fed. Rules Civ. Proc. 12(b)(1), the claim must be justiciable. Baker v.
Carr, 369 U.S. 186, 217 (1962).
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assessed whether a case presented a nonjusticiable political
question.37 While the Baker decision did not address military
contractors, the factors are applied to determine whether a political
question defense can be successfully raised by such contractors.
The six factors are:

1) a textually demonstrable constitutional
commitment of the issue to a coordinate
political department, or

2) a lack of judicially discoverable and manageable
standards for resolving it, or

3) the impossibility of deciding without an initial
policy determination of a kind clearly for
nonjudicial discretion, or

4) the impossibility of a court’s undertaking
independent resolution without expressing lack
of the respect due coordinate branches of
government, or

5) an unusual need for unquestioning adherence to
a political decision already made, or

6) the potentiality of embarrassment from
multifarious pronouncements by various
departments on one question.38

A case may be dismissed for lack of jurisdiction on
political question grounds if the case will require the court to
decide a question pertaining to any one of these six scenarios.39 The

37 Baker, 369 U.S. at 217.
38 Id.
39 Id. Banner v. United States, 303 F. Supp. 1, 9 (D.D.C., 2004).
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Supreme Court has also recently noted that the tests are listed in
order of importance and certainty.40

Most courts that apply the Baker tests are careful to limit
their decisions to the facts.41 The doctrine is most applicable to
claims against military contractors where the litigation would
necessarily involve evaluation of military decisions.

ii. The First Two Baker-Test Factors

The first Baker test—constitutional commitment to
coordinate branch—is the most important test and most applicable
to manufacturers of military equipment. If this factor applies, then
a court will likely dismiss the case. Fundamentally, the test holds
that under the separation of powers, certain decisions have been
exclusively committed to the executive and legislative branches of
government and are therefore not subject to judicial review. The
Court in Baker found the first test requires a ‘‘discriminating
analysis of the question posed, in terms of the history of its

40 Vieth v. Jubelirer, 541 U.S. 267, 277 (2004). See also Fisher v. Halliburton, Inc.,
454 F. Supp. 2d 637 (S.D. Texas 2006) (finding the first factor to be the most
important factor).

41 Courts may be inconsistent in applying the Baker tests to certain fact patterns.
For example, in Lessin v. Kellogg Brown & Root, a District Court found that a
political question did not exist when a U.S. Army active duty military police
soldier suffered a brain injury while providing a military escort for a truck
convoy owned and operated by the defendant, a private contracting company.
The court found that it was a mere traffic accident involving a commercial truck
and did not invoke the political question doctrine. Lessin v. Kellogg Brown &
Root, 2006 U.S. Dist. LEXIS 39403 (S.D. Texas 2006). Conversely, another
court, involving litigation against the same defendant, Kellogg Brown & Root,
found that a U.S. Army soldier killed in a vehicle accident while escorting a
truck supply convoy operated by the defendant was a non-justiciable political
question warranting dismissal. Whitaker v. Kellogg Brown & Root, Inc., 444 F.
Supp. 2d 1277 (M.D. Ga. 2006). These two cases present analogous facts, the
same defendant and were both analyzed under the Baker tests within a month
of each other in 2006. Despite these similarities, the courts issued conflicting
holdings.
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management by the political branches, of its susceptibility in the
light of its nature and posture of the specific case, and of the
possible consequences of judicial action.’’42 Essentially, the court
found that the determination depends on the facts. The Baker court
also noted that a case that merely touches upon foreign relations
does not necessarily preclude judicial review in favor of the other
branches.43

Cases that require review of military decisions and
judgments have been found to satisfy the first Baker factor under
the justification that the Constitution explicitly delegates authority
over the military to the political branches.44 The Eleventh Circuit
attempted to clarify the first factor by establishing a test for when
military decisions present a political question. The court found that
the contractor’s burden is two-fold: first, the contractor must show
that the claims require a reexamination of a decision by the
military, and second, that the military decision at issue should be
insulated from judicial review.45 Lawsuits against military
equipment manufacturers will often arise from facts that involve a
military decision typically left to the political branch. In such a
scenario, the political question doctrine may be an effective
defense under Baker.

The second Baker factor has also been applied to private
military contractors. The Supreme Court has held that courts may
not have the competence to analyze professional military
judgments and thus suits arising from these judgments may be
unsuitable for judicial resolution.46 A court may be ill-equipped to
ascertain the reasonableness of certain military actions that require

42 Baker, 369 U.S. at 211-12.
43 Id.
44 See e.g., Aktepe v. United States, 105 F.3d 1400 (11th Cir. 1997) (military

decisions regarding training outside scope of judiciary’s powers); Tiffany v.
United States, 931 F.2d 271 (4th Cir. 1991) (military judgments in the sensitive
area of air defense outside scope of the judiciary’s powers).

45 McMahon v. Presidential Airways, Inc., 502 F.3d 1331 (11th Cir. 2007).
46 Gilligan v. Morgan, 413 U.S. 1, 93 (1973).
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a trade-off between safety and combat effectiveness. Courts have
also found, however, that the second factor does not apply to
situations outside of military combat or training because the
principles of tort law may still allow for judicially manageable
standards.47 Additionally, the Supreme Court has found that
federal courts may be capable of reviewing military decisions,
especially those decisions which cause injuries to civilians.48 Like
the first test, the application of the second Baker test is fact-driven.

In 1993, the Supreme Court clarified the Baker factors
finding that the first two tests are not mutually exclusive in that the
second test may strengthen the applicability of the first test.49 For
example, a court may be ill-equipped to ascertain the
reasonableness of military actions because those actions should be
governed by the executive branch. The first two tests have
subsequently been used together to dismiss suits against
government contractors.50 Whether considered separately or
together, these factors are the most persuasive, and thus most
commonly used, under the doctrine.

iv. The Remaining Baker Factors

While the first two tests have been the subject of
substantial litigation, case law discussing the remaining four factors
is sparse. The remaining four factors are generally considered to be
less persuasive and as a result, they are less likely to comprise an
effective defense. Courts typically analyze the first two factors
individually but will often discuss the remaining four factors jointly.
Some courts that have addressed the remaining factors consider
them together as one factor while offering little analysis. Defense
counsel may utilize these factors if the facts fit, but focusing on the
first two factors has proven to be more effective.

47 McMahon, 502 F.3d at 1364 (standard negligent law may be sufficient).
48 Koohi, 976 F.2d at 1331.
49 Nixon v. United States, 506 U.S. 224 (1993).
50 See, e.g., Whitaker v. Kellogg Brown & Root, Inc., 444 F. Supp. 2d 1277, 1281-82

(M.D. Ga. 2006).
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v. A Political Question Is More Likely to Be Found in a
Suit for Injunctive Relief, Rather Than Damages

Whether a suit is justiciable under the political question
doctrine may also depend on whether the plaintiffs are seeking
compensatory damages or injunctive relief. It is generally held that the
doctrine is more appropriate in a suit for injunctive relief rather than a
suit for damages. The Ninth Circuit has observed that awarding
injunctive relief in a military context tends to require the courts to
engage in the type of operational decision-making that is beyond their
competence and which is constitutionally committed to other
branches. Actions for damages alone, on the other hand, do not
necessarily require such judicial inquiry.51 In suits for damages,
plaintiffs do not seek continuous judicial oversight of the military that
may be needed in a suit for injunctive relief. Even so, if damages may
not be awarded without presenting a political question, it may be
difficult for a court to move forward, prompting a dismissal.

IV. STATE SECRETS DOCTRINE

i. Exclusion of State Secrets under U.S. v. Reynolds

Another potential defense for government contractors is
based on the ‘‘State Secrets Doctrine,’’ a privilege belonging to the
government under which the government may refuse to disclose a
broad range of information relating to secrets of state. The doctrine’s
roots can be traced back to 1875, but its reach has expanded
exponentially since that time.52 In 1953, the Supreme Court, in the
landmark decision of U.S. v. Reynolds, reaffirmed and expanded upon
the doctrine in requiring the exclusion of any evidence that may
disclose sensitive information, including military secrets, which might

51 Koohi, 976 F.2d at 1332.
52 Totten v. United States, 92 U.S. 105 (1875). This case involved a secret espionage

agreement between a spy and President Abraham Lincoln during the Civil War.
After the spy had died, the spy’s decedents sought to recover compensation
allegedly owed under the secret contract. The court upheld the suit’s dismissal
finding that the contract was a state secret and not admissible.
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endanger national security.53 54 The Reynolds litigation involved a
crash of a military airplane. The widows of three civilian crew
members sought accident reports on the crash and statements from
the surviving crewmembers but were informed that to release such
details would threaten national security by revealing the bomber’s
top-secret mission.55 The Supreme Court overruled the lower courts in
finding that the state secrets must be excluded.

The Court found that the government may claim or waive
the privilege but that the decision to withhold evidence is to be
made by the presiding judge and not the executive.56 Therefore,
under Reynolds, it is the government that must first assert the
privilege. In some situations, the formal privilege claim by a
government department head is sufficient to require exclusion of
the evidence. In other situations, a court may conduct an in camera
hearing to determine whether the Reynolds criteria are satisfied.
How a court handles the asserted privilege may depend on the
importance of the information to the litigation. If a state secret
arises in a suit against a manufacturer of military equipment, the
government may assert the privilege, which can potentially have the
effect of protecting the manufacturers from civil liability.

This doctrine has been the subject of criticism recently,
especially with respect to its use by the U.S. Government in certain
aspects of the War on Terror. Nevertheless, it remains a potential
defense for government contractors so long as the government
asserts the privilege.

53 U.S. v. Reynolds, 345 US 1 (1953).
54 It should be noted that with respect to electronic surveillance, the procedures set

forth in Reynolds have been superseded by statute. The codified procedure,
however, is essentially consistent with Reynolds. If an electronic surveillance could
harm national security, the District Court would hold a hearing, outside of the
courtroom, to determine the admissibility of the surveillance. This statute only
codifies the procedures regarding electronic surveillance. 50 USCS § 180(j).
Reynolds remains good law and is almost always cited in state secret decisions.

55 Reynolds, 345 US at 10.
56 Id. at 8.
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ii. Evolution of the State Secrets Doctrine: From
Evidentiary Exclusion to Case Dismissal

Recently, courts have increasingly interpreted the
doctrine to find that the necessity of privileged information
requires that entire lawsuits be dismissed. While the Reynolds
decision developed an exclusionary rule, in which the case
proceeded even though certain evidence was excluded, a large
percentage of recent cases have resulted in complete dismissal
where the government asserts the privilege.57 Dismissing cases
under the doctrine dates back to 1875, but has recently become
more prevalent.58

The state secrets doctrine has two applications: a rule of
evidentiary privilege under Reynolds, and a non-justiability rule first
established in 1875 but expanded by the Supreme Court in 2005.59

The non-justiability rule applies when the subject matter of a
lawsuit is itself a state secret or if the privileged information is so
central to the litigation that the court may not proceed without
threatening the information’s disclosure.60 The idea is that, in
certain cases, there is no plausible way to respond to a complaint,
or proceed generally, without revealing state secrets. The state
secret is necessary to the defense.

Both applications of the doctrine may be applied to
manufacturers of military equipment when the government asserts

57 See e.g., ACLU v. NSA, 493 F.3d 644, 650 (6th Cir. 2007); El-Masri v. United
States, 479 F.3d 296, 307 (4th Cir. 2007); Tenet v. Doe, 544 U.S. 1, 9 (2005).

58 In Totten, the Supreme Court also dismissed an entire lawsuit because the
sought after evidence (the espionage contract) was the basis of the lawsuit.
Totten v. United States, 92 U.S. 105 (1875).

59 ACLU, 493 F.3d at 650, fn. 2. The Supreme Court, in Tenet v. Doe, established
the rule of non-justiability following Totten. Tenet v. Doe, 544 U.S. 1, 9 (2005).

60 Id. See also Tenet, 544 U.S. at 9 (an espionage contract); El-Masri, 479 F.3d at
307-08 (finding that a proceeding in which the privilege is found must be
dismissed if the circumstances make clear that privileged information will be so
central to the litigation that proceeding would threaten that information’s
disclosure).
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the existence of a state secret. Case dismissal is naturally preferred,
as evidentiary exclusion may not necessarily assist the defendant
(depending on the nature of the excluded evidence). Whether the
secret warrants evidentiary exclusion or case dismissal depends on
the facts of the case, and the secret.

iii. Criticism and the proposed State Secret Protection Act
of 2009

As referenced, the state secrets doctrine has been
criticized recently, prompting the current administration’s
reevaluation of its use.61 Nevertheless, the current Justice
Department continues to utilize the doctrine in a manner similar to
the prior administration.62 The proposed State Secret Protection
Act of 2009 would require a federal judge to make an initial
determination regarding the sensitivity of the disputed evidence.63

If the judge finds that the evidence is too sensitive to be shared
with the plaintiff’s lawyer, then the government is obligated to
provide a redacted copy or an unclassified summary of what the
evidence demonstrates.64 If the evidence remains too sensitive in its
redacted or summarized form, then the judge may exclude the
evidence and proceed with the litigation.65 If that evidence is
necessary to the case, however, then the judge may dismiss the
case.66 The proposed legislation does not overrule the state secrets
doctrine but instead establishes a codified set of procedures for
utilizing the doctrine, which procedures are not that dissimilar to
the current application of the defense. The most significant change

61 Fixing Abuses of State Secrets, Washington Post, June 29, 2009, available at
http://www.washingtonpost.com/wp-dyn/content/article/2009/06/28/
AR2009062802284.html (Last accessed: July 6, 2009).

62 Id. The Bush justice department utilized the state secrets doctrine more often
than past justice departments.

63 Id.
64 Id.
65 Id.
66 Fixing Abuses, supra note 61.
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is that the government must attempt to redact the disputed
document. It remains to be seen whether this proposed legislation
will be enacted.

Even if the proposed legislation is enacted, the state
secrets doctrine remains a viable defense for manufacturers in
applicable scenarios. If a suit against a manufacturer would require
the disclosure of a state secret, then the case may be dismissed if
that secret is a necessary aspect of the litigation. The privilege,
however, must be asserted by the government, and the court must
decide whether that disclosure would truly risk national security.

V. CONCLUSION

This article has outlined four viable defenses that may
apply in defense of government contractors. Before a government
contractor even contracts with the government, it will behoove the
contractor to understand the considerations at issue in all the
defenses, but particularly the government contractor defense. The
government contractor defense tends to be more dependent on
factors under the contractor’s control, and is perhaps therefore the
most effective defense for manufacturers of military equipment.

Application of the remaining three defenses depends
somewhat more on the facts of the incident in question. The
combatant activities exception is applicable if the incident involving
the contractor’s product arises ‘‘out of the combatant of the
military or naval forces, or the Coast Guard, during time of war.’’
The political question doctrine may be available if the incident
relates to any one of the six Baker tests. And finally, the state secret
doctrine may be applicable if the government determines that the
litigation against a government contractor would result in
disclosure of information bearing on national security. All four
defenses should be considered by military equipment
manufacturers facing a civil liability lawsuit.
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EMBEDDED FEDERAL JURISDICTION—THE SUPREME
COURT RE-OPENS A NARROW BUT IMPORTANT ROAD

INTO FEDERAL COURT

By
Christopher S. Hickey

If faced with the choice between state or federal court, a
product manufacturer defending a civil law suit will typically
benefit from being in federal court. The potential advantages of a
federal forum are well-noted:

• Federal court likely takes away the plaintiff’s
‘‘home-court’’ advantage. That is, if the suit is pending
in the plaintiff’s counsel’s home state, and possibly
home county, removal to federal court may bring the
case to a less comfortable forum for opposing counsel
and a more familiar and/or more convenient forum for
the average product manufacturer.

• Federal judges are generally considered to be more
knowledgeable concerning complex cases, or cases in
which federal issues and/or defenses are present.

• Federal judges receive lifetime appointments, as
opposed to state court judges who must periodically
face local elections, so they are less susceptible to
public opinion and local political considerations.

• Federal judges have the assistance of attorney law
clerks. The education and training of state court law
clerks can vary greatly from state to state and from
county to county within each state.

• Federal judges are likely to be more familiar with the
case file and, therefore, may be more inclined to grant
summary judgment or other pretrial dispositions.
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• Federal court jurors are generally drawn from a more
urban geographic area since almost all federal courts sit
in major urban areas.

Plaintiff attorneys are not oblivious to these facts, as
evidenced by the fact that complaints are more commonly filed in
state court. Further, an experienced plaintiff’s attorney will attempt
to structure his or her state law complaint so as to avoid providing
defendants with a basis for removal to federal court. Removal,
therefore, can be challenging. Fortunately for defendants, a recent
United States Supreme Court decision has expanded the
boundaries of federal court jurisdiction. In Grable & Sons Metal
Products v. Darue Engineering & Manufacturing, the Court
re-opened an important, albeit narrow, road into federal court:
‘‘embedded federal question jurisdiction.’’

I. FEDERAL QUESTION JURISDICTION—A BRIEF HISTORY

Article III provides that the federal judicial power shall
extend ‘‘to all Cases, in Law or Equity, arising under the
Constitution, the Laws of the United States, and Treaties made or
which shall be made.’’ The federal judicial power conferred by
Article III is not self-executing. Thus, federal courts lack the power
recognized under Article III unless specifically granted by an Act of
Congress. Since 1875, Congress has granted the federal district
courts the power to hear cases ‘‘arising under the Constitution, laws
or treaties of the United States.’’1  While both the Constitution and
federal statute use the same ‘‘arising under’’ phrase, the
interpretation of that phrase has dogged the Supreme Court for
more than 100 years.

1 Judiciary Act of 1875, ch. 137, 18 Stat. 470. (now 28 U.S.C. §1331)
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A. Federal Case Law in the Early 20th Century Created Two
Branches of Federal Question Jurisdiction

In one of the first attempts to bring clarity to federal
question jurisdiction, the Supreme Court in American Well
Works Co. v. Layne & Bowler Co. narrowed its boundaries to the
small number of cases where federal law expressly creates the cause
of action that plaintiff asserts.2  This has become known as the
‘‘first branch’’ of federal question jurisdiction. The first branch has
been relatively uncontroversial and easy to apply. For example, if a
plaintiff claimed their civil rights were violated, there would be
federal question jurisdiction because federal civil rights laws
expressly include a private cause of action for violations of an
individual’s civil rights.

Within five years of its American Well Works decision, the
Supreme Court retreated from such a narrow view of federal
question jurisdiction. In Smith v. Kansas City Title & Trust Co., the
Court expanded federal court jurisdiction to include situations
where federal law sufficiently impacts a state-law claim even though
no federal cause of action is implicated.3  Courts and commentators
have since referred to this as the ‘‘second branch’’ of federal
question jurisdiction or ‘‘embedded federal question jurisdiction.’’

In Smith, the plaintiff, Smith, filed a shareholder
derivative suit under Missouri law in federal district court. Missouri
law created a derivative cause of action that allowed shareholders
to enjoin corporations from purchasing unlawful bonds. Smith
sought to enjoin the corporation from purchasing bonds authorized
by the Federal Farm Loan Act of 1916. He alleged that those bonds
were unlawful because the Federal Farm Loan Act was
unconstitutional. The Act’s constitutionality was the only theory he
offered to support his claim, and, thus, was the only issue disputed

2 American Well Works Co. v. Layne & Bowler Co., 241 U.S. 257, 260 (1916).
3 Smith v. Kansas City Title & Trust Co., 255 U.S. 180, 215 (1921).



44

in the case. Thus, while Missouri law created Smith’s cause of
action, his complaint necessarily raised a question of federal law.

While Smith created the second branch of federal-
question jurisdiction, it failed to adequately define its boundaries,
and for the next 64 years courts struggled to determine which
scenarios warrant removal on federal question grounds.

B. Merrell Dow Cuts Off The Second Branch

After a lengthy absence from the subject, the Supreme
Court returned to the embedded federal question doctrine in
Merrell Dow Pharmaceuticals, Inc. v. Thompson, a case that
drastically scaled back the boundaries of federal question
jurisdiction and in doing so cast serious doubts as to the very
existence of the second branch.4

In Merrell Dow, the plaintiffs had taken the drug
Bendectin during pregnancy which caused their children to develop
birth defects.5  The state court petition contained six causes of
action. The plaintiff’s negligence per se claim was based solely on
the allegation that the defendants misbranded the drug in violation
of the Federal Food, Drug and Cosmetic Act (‘‘FDCA’’).6  In
determining that federal jurisdiction was not appropriate, the
Court placed special emphasis on the fact that Congress had not
provided for a private cause of action under the FDCA:

We simply conclude that the congressional determination
that there should be no federal remedy for the violation is
tantamount to a congressional conclusion that the
presence of the claimed violation of an element of the
state cause of action is insufficiently ‘‘substantial’’ to
confer federal-question jurisdiction.7

4 Merrell Dow Pharmaceuticals Inc. v. Thompson, 478 U.S. 804 (1986).
5 Id. at 805.
6 Id.
7 Id. at 814.
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While not specifically overruling Smith, many courts and
commentators read the Merrell Dow opinion as essentially
eliminating the second branch. Noted law professor Erwin
Chemerinsky stated the new rule as follows:

A case arises under federal law if it is apparent from the
face of the plaintiff’s complaint either that the plaintiff’s
cause of action was created by federal law or if the
plaintiff’s cause of action is based on state law, that a
federal law that creates a cause of action is an essential
component of the plaintiff’s claim.8

Even those courts that did not read Merrell Dow to be so
drastic, still recognized the very restrictive nature of federal
question jurisdiction post-Merrell Dow.9

II. GRABLE: THE SECOND BRANCH GROWS BACK

In Grable & Sons Metal Products v. Darue Engineering &
Manufacturing, the Supreme Court retreated from Merrell Dow’s
focus on the availability of a federal right of action and established,
for the first time, a test for determining when a state law cause of
action gives rise to federal jurisdiction.10  The Court acknowledged
that while the federal question statute is typically used when
plaintiffs plead a cause of action created by federal law (the first
branch), there is

another longstanding, if less frequently encountered,
variety of federal ‘arising under’ jurisdiction, this Court
having recognized nearly 100 years, [under the Smith

8 Erwin Chemerinsky, Federal Jurisdiction §5.2 (4th Ed. 2003) (emphasis added).
9 See e.g., Long v. Bando Mfg. of Am., Inc., 201 F.3d 754, 759 (6th Cir. 2000);

Ormet Corp. v. Ohio Power Co., 98 F. 3d 799, 807 (4th Cir. 1996); W.
14th St. Commercial Corp. v. 5 W. 14th Owners Corp., 815 F.2d 188, 196 (2d Cir.
1987).

10 Grable & Sons Metal Products v. Darue Engineering & Manufacturing, 545 U.S.
308 (2005).
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standard], that in certain cases federal jurisdiction will lie
over state-law claims that implicate significant federal
issues.

The doctrine captures the common sense notion that a
federal court ought to be able to hear claims recognized
under state law that nonetheless turn on substantial
questions of federal law, and thus justify resort to the
experience, solicitude, and hope of uniformity that a
federal forum offers on federal issues [citation omitted].11

In Grable, the Internal Revenue Service (‘‘IRS’’) seized
property belonging to the plaintiff, Grable & Sons Metal Products
(‘‘Grable’’), to satisfy a federal tax deficiency. The IRS then sold
the property to a third party, Darue Engineering & Manufacturing
(‘‘Darue’’). Grable brought suit against Darue in state court to
quiet title to the property. Plaintiff argued that Darue’s title to the
property was invalid because the IRS failed to properly notify
Grable of the property seizure. Specifically, they alleged that the
Internal Revenue Code required the IRS to provide notice by
personal service and that the IRS provided notice only by certified
mail. Darue removed the case to federal court on the ground that
the claim raised a federal issue about the interpretation of the
Internal Revenue Code and, hence, raised a federal question within
the meaning of section 1331.

The Supreme Court found there was federal question
jurisdiction even though the relevant portions of the Internal
Revenue Code did not afford a private right of action. In reaching
its conclusion, the Court laid out a multi-factor test for evaluating
whether the federal courts have federal question jurisdiction over a
state law claim: (1) does the state law claim necessarily raise a
federal issue; (2) is the federal issue actually disputed; (3) is the
federal issue substantial and (4) will entertaining jurisdiction over

11 Grable, 545 U.S. at 312.
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the case disturb any congressionally approved balance of federal
and state judicial responsibilities.12

Applying its newly formulated test, the Supreme Court
held that the plaintiff’s quiet title claim warranted federal
jurisdiction because ‘‘[w]hether Grable was given notice within the
meaning of the federal statute is thus an essential element of its
quiet title claim, and the meaning of the federal statute is actually
in dispute.’’ In fact, the Court noted, the proper interpretation of
the IRS Code was the only disputed issue in the case. The Court
found that the federal issue was substantial because of the federal
government’s interest in the ‘‘prompt and certain collection of
delinquent taxes’’ and the resolution of this issue could impact the
government’s ability to collect taxes.13  As to the last factor, the
Court found that the exercise of federal jurisdiction would
‘‘portend only a microscopic effect on the federal-state division of
labor’’ since only a small number of quiet title cases would raise
federal issues. Thus, the Court concluded ‘‘[t]he meaning of the
federal tax provision is an important issue of federal law that
sensibly belongs in a federal court.’’14

III. POST-GRABLE: THE FLOOD GATES WERE NOT OPENED BUT

CASES HAVE BEEN TRICKLING INTO FEDERAL COURT

Within a year of issuing its Grable decision, the Supreme
Court again addressed the embedded federal question doctrine in
Empire Healthchoice Assur., Inc. v. McVeigh.15  In its decision, the
Court made clear that they had not intended to open the flood
gates to federal courts and that the Grable test carves a ‘‘special
and small category’’ of cases out of state court jurisdiction. The
dispute in Empire originated when Empire Healthchoice
Assurance, Inc. (‘‘Empire’’), a private health insurance carrier that

12 Id. at 314 (emphasis added).
13 Id. at 315.
14 Id.
15 Empire Healthchoice Assur., Inc. v. McVeigh, 547 U.S. 677 (2006).
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operated plans for federal employees pursuant to the Federal
Employees Health Benefits Act of 1959 (‘‘FEHBA’’), brought suit
in federal court against a plan beneficiary’s estate for
reimbursement of medical costs paid by Empire. The beneficiary’s
estate had recovered damages in state court from a third-party
alleged to have caused the accident that injured the beneficiary.
Empire took no part in the state court litigation, but subsequently
sought in federal court to recover the full amount that it had paid
for the beneficiary’s medical care, arguing that the beneficiary’s
estate was in breach of the reimbursement provision of the
healthcare plan.

In a 5-4 decision, the Supreme Court affirmed dismissal
for lack of subject matter jurisdiction. The Court found that federal
law was not a necessary element of the health insurance carrier’s
reimbursement claim because ‘‘the reimbursement claim was
triggered, not by the action of any federal department, agency, or
service, but by the settlement of a personal-injury action launched
in state court, and the bottom-line practical issue is the share of
that settlement properly payable to Empire.’’ The Court contrasted
the ‘‘fact-bound and situation-specific’’ claim in Empire with the
‘‘nearly pure issue of law’’ presented in Grable. Unlike in Empire,
the Court said, in Grable ‘‘[t]he dispute ... centered on the action of
a federal agency (IRS) and its compatibility with a federal statute,
the question qualified as ‘substantial’ and its resolution was both
dispositive of the case and would be controlling in numerous other
cases.’’16 Accordingly, the Supreme Court found that Empire’s
claim did not fall into Grable’s ‘‘slim category’’ of embedded
federal question jurisdiction cases.

With a multi-factor test and an admonishment from the
Supreme Court that the test is designed to allow only a slim
category of cases into federal court, lower federal courts have been
cautious when faced with the removal of state claims on the basis of

16 Id. at 700.
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embedded federal question jurisdiction. Nonetheless, the analysis
found in these lower court decisions demonstrates that the second
branch of federal question jurisdiction is most certainly alive and
that a clear standard for applying the second branch appears to be
coalescing as each new case that is decided.

IV. LOOKING AHEAD: WHEN TO REMOVE STATE-LAW AVIATION

PRODUCT CLAIMS ON THE BASIS OF EMBEDDED FEDERAL

QUESTION JURISDICTION

There are several key concepts that run through Grable,
Empire and the post-Grable lower court decisions on embedded
federal question jurisdiction that divulge what courts are expecting
defendants to demonstrate when removing on the basis of the
embedded federal question doctrine. These concepts are best
discussed by looking at the four factors of Grable’s test.

When analyzing the potential for removal on the basis of
an embedded federal question, defendants should keep in mind
that Grable emphasized that there is no ‘‘single, precise,
all-embracing test for jurisdiction over federal issues embedded in
state-law claims.’’17  Thus, it is the totality of the Grable factors that
should be considered to determine if a state law claim is one that
contains a substantial federal question that sensibly belongs in
federal court.

1. Necessity: The Federal Issue Must Be Essential to Resolving a
State Law Claim

First, the subject complaint needs to either specifically
raise a federal issue (i.e., defendants are alleged to have violated
certain federal air safety regulations) or the allegations need to be
such that they necessarily implicate federal law even though
plaintiff’s counsel may have artfully refrained from mentioning
such laws. Aviation industry defendants are in a unique position as

17 Grable, 545 U.S. at 314.
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to this first factor given the fact the federal government is the
exclusive regulator and controller of the aviation industry. Thus,
plaintiffs will typically define a defendant’s duty of care by referring
to relevant federal rules and regulations.

Second, the federal issue must be essential. That is, the
state law claim ‘‘will necessarily require resolution of a federal
issue.’’18  A single essential federal issue will suffice for removal.
Thus, if plaintiff has many state law claims, only one has to concern
an essential issue of federal law. However, where a federal issue is
present as only one of multiple theories that could support a state
law claim, this is insufficient to create federal jurisdiction. In other
words, if a claim of negligence is based on violation of state
common law duties as well as federal regulations, the theory based
on federal regulations is not essential.

In order to find an essential federal issue, the court will
look to the complaint and nowhere else (the ‘‘well-pleaded
complaint rule’’). A case does not necessarily raise an issue of
federal law unless the plaintiff’s statement of his own cause of
action shows that it is based upon the Constitution or laws of the
United States. This rule encapsulates two issues. First, to
determine federal question jurisdiction, a court can only look to the
plaintiff’s complaint, not to counterclaims or other claims by
defendants. Second, the court can only look at the well-pleaded
part of the plaintiff’s complaint. The well-pleaded part includes
only that part that is necessary to maintain a viable cause of action.

2. Actual Dispute: The Federal Issue Must Concern the Meaning
or Interpretation of Federal Law and Not Just the Application
of Federal Law

Grable and post-Grable cases have almost unanimously
explained that federal law is in dispute if it is the interpretation of

18 Gary Rose v. SLM Financial Corp., 2007 U.S. Dist. Lexis 14646 at 10 (W.D.N.C.
2007).
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the law or regulation that is at issue. Fact-bound or situation-
specific federal issues (i.e., whether the federal law is applicable or
whether the defendant violated that law) will not elevate a state law
tort claim to a federal forum. Nor will it be enough that federal
rules and regulations may be relevant to defining the duty of care in
a negligence case or the standard in a products liability case. The
dispute must concern what the federal law means. It should be a
pure issue of law.

For example, in Hayes v. American Airlines, Inc., plaintiff
brought state law breach of contract and unjust enrichment claims
in New York state court on behalf of a class of people who allegedly
did not receive refunds of certain surcharges, as required by
relevant federal statutes and regulations, when airline tickets they
purchased from American Airlines expired unused.19  American
removed the action to federal court. The court denied plaintiff’s
motion to remand. Key to its decision was that the interpretation of
the relevant federal provisions were at issue. In fact, both sides had
submitted papers advocating opposing interpretations of the same
federal statutes and regulations. Thus, the court was not simply
being asked to apply federal law but to determine the meaning of
that law.20

In contrast, in Bennett v. Southwest Airlines Co., the
Seventh Circuit Court of Appeals reversed a district court’s denial
of a motion to remand.21 Bennett concerned the December 8, 2005
landing overrun by Southwest flight 1248 at Chicago’s Midway
Airport. Plaintiffs specifically alleged violations of the Federal
Aviation Regulations (‘‘FAR’’) and violation of a Federal Aviation

19 Hayes v. American Airlines, Inc., 2005 U.S. Dist. Lexis 41992.
20 See also Gary Rose, 2007 U.S. Dist. Lexis 14646 at 11 (‘‘plaintiff’s claim ... will

require this Court to consider the construction and effect of [relevant federal
statutes] ...’’); In re: Pharmaceutical Industry Average Wholesale Price Litigation,
457 F. Supp. 2d 77, 80 (D. Mass. 2006)(‘‘the meaning of [the federal statute] is a
substantial federal issue that properly belongs in federal court.’’).

21 Bennett v. Southwest Airlines Co., 484 F.3d 907 (7th Cir. 2007).
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Administration (‘‘FAA’’) approved flight manual. However, while a
federal issue was raised, the Seventh Circuit found that the issue
did not concern the interpretation of any federal law or regulation:

The defendants do not contend, nor did the district court
find, that resolution of this suit revolves around any
particular disputed issue of federal law. For all we can see,
everything will depend on a fact-bound question such as
whether the pilots should have executed a missed
approach ... or whether Chicago should have closed the
airport because of bad weather. The meaning of the
federal statutes and regulations may play little or no
role.22

3. Substantial: The Federal Issue Should Have Widespread
Impact or Be Part of a Federal Regulatory Scheme that has
Widespread Impact.

The Supreme Court described the federal issue in Grable
(i.e., do IRS Codes require personal service of seizure notices) as
‘‘substantial’’ because of the federal government’s interest in the
‘‘prompt and certain collection of delinquent taxes’’ (i.e., part of a
large regulatory system). In its Empire decision the Court add that
the federal issue in Grable was also substantial because its
resolution would be ‘‘both dispositive of the case and would be
controlling in numerous other cases’’ (i.e., the issue itself has
widespread impact).23  Lower courts that have allowed removal
have used similar arguments to justify the propriety of a federal
forum.

22 Id. at 909; see also Vivas v. The Boeing Company, 486 F. Supp. 2d 726, 731 (N.D.
Ill. 2007)(‘‘there is no known actual and substantial dispute about the
interpretation of federal law that will control the outcome of this case’’);
Glorvigen v. Cirrus Design Corporation, 2006 U.S. Lexis 8741 (D. Minn.
2006)(‘‘while the parties may disagree on the applicability of the FARs, the
parties do not contest the meaning of any regulation and point to no federal law
that is in dispute.’’).

23 Empire, 547 U.S. at 700.
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In Broder v. Cablevision Systems Corporation, the plaintiff,
a cable television customer, alleged that the defendant cable
service provider failed to disclose reduced rates it was providing
other customers in violation of federal law pertaining to uniform
rate requirements.24 The defendant removed on the basis of
embedded federal question jurisdiction. The Second Circuit, in
affirming the district court’s denial of plaintiff’s motion to remand,
applied the Grable test. With regard to the ‘‘substantial’’ factor, the
court found that the uniform rate statutes were part of ‘‘the
complex federal regulatory scheme applicable to cable television
rates ...’’ Thus, there is a ‘‘serious federal interest.’’25

Here again, the fact that the federal government is the
exclusive regulator and controller of the aviation industry places
the aviation defendant in a relatively favorable position with regard
to this factor of the Grable test. To be sure, many courts have noted
that the mere fact that the FAA or FARs may be relevant to, or
implicated in, an aviation claim is not, by itself, enough to elevate a
typical state tort claim to one requiring resolution in a federal
forum. Regardless, it is probably unlikely that a court would find
(assuming it determines all the other Grable factors support federal
forum) that a provision of the FARs is insubstantial.

4. Disruptiveness: The Federal Issue Posited to The Court
Should Be One That Rarely Impacts State Law Claims

Of particular concern to the Supreme Court in both
Grable and Empire was heralding a potentially enormous shift of
traditionally state cases to federal courts. Grable allowed federal
jurisdiction only because ‘‘it is the rare state quiet title action that
involves contested issues of federal law. Consequently, jurisdiction
over Grable’s would not materially affect, or threaten to affect, the

24 Broder v. Cablevision Systems Corporation, 418 F.3d 187 (2d Cir. 2005).
25 Id. at 195; see also Gary Rose, 2007 U.S. Dist. Lexis 14646 at 11 (the federal

issue is substantial because the relevant federal statute ‘‘forms an important
and extensive federal regulatory scheme.’’).
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normal currents of litigation.’’26 Lower courts have mirrored the
Supreme Court in their approach to this last factor. 

As discussed above, in Hayes v. American Airlines, Inc.,
plaintiff brought state law breach of contract and unjust
enrichment claims which were removed to federal court. In
analyzing the last Grable factor, the court found federal jurisdiction
warranted because ‘‘it would be the rare breach of contract or
unjust enrichment action [under state law] that would assert ... a
violation of federal law ...’’27  The court concluded that there is no
‘‘good reason to shirk from the federal jurisdiction over the
dispositive and contested federal issue at the heart of [this state law
claim].’’

Vivas v. The Boeing Company concerned the August 23,
2005 crash of TANS Peru flight 204 while on approach into
Pucallpa, Peru. Plaintiffs filed a complaint in Illinois state court
containing only state tort law product liability and negligence
claims. Defendants removed to federal court on the basis of federal
question jurisdiction arguing that for plaintiffs to prevail on their
state tort actions they will need to prove that defendants failed to
comply with certain FARs. The court denied federal question
jurisdiction, in part (the court also found that there was no
substantial dispute about the interpretation of the relevant FARs),
because ‘‘[s]tate courts award damages every day in air crash
cases ... it is quite apparent that if this is a case for federal question
jurisdiction, the congressionally approved balance of federal and
state judicial responsibilities would certainly be disturbed.’’28

V. CONCLUSION

Embedded federal question jurisdiction will be limited to
a special and small category of aviation product cases that

26 Grable, 545 U.S. at 319.
27 Hayes, 2005 U.S. Dist. Lexis 41992 at 12.
28 Vivas, 486 F. Supp.2d at 731.
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essentially concern the interpretation of a federal law or regulation
which is an essential and substantial issue in the case. However,
given the advantages of federal court, aviation defendants should
certainly be considering the Grable factors whenever analyzing new
complaints for potential removal grounds. Given the ability of
plaintiffs’ counsel to relatively easily thwart other possible bases for
federal jurisdiction, the second branch of federal question
jurisdiction may, in some cases, be the only potential road into
federal court.




