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Introduction 
 
 The state of American product law today results largely from a single section of the 
Restatement (Second) of Torts published more than thirty years ago by the American Law 
Institute (ALI).1  Section 402A of the Restatement (Second) revolutionized American tort law by 
allowing recovery against product manufacturers and sellers on a “strict” basis, even though the 
product was produced with all reasonable care.  Section 402A spread rapidly through the country, 
and became the most frequently cited section of all the Restatements.2
 
 In May 1997, the ALI abolished section 402A in favor of Restatement (Third) of Torts: 
Products Liability, consisting of twenty-one separate rules.  If section 402A could be 
characterized as consumer oriented, the new Restatement represents a retreat.  The most notable 
and controversial change concerns the test for design defects.3  Currently in many states a 
plaintiff can establish design defect by showing a product was more dangerous than a reasonable 
consumer would expect.  The new Restatement rejects the widely used and often vague 
“consumer expectation” test, and instead requires proof of a “reasonable alternative design.”  
Plaintiffs’ groups fear the new test will sound the death knell for many design defect claims.4
 
 The ALI and its Restatements  
 
 The ALI was founded in the early part of this century in response to a perception that 
American law was in a state of chaos.  ALI founders were concerned about growing uncertainty 
and complexity in the law, which they attributed partly to the common law system and to 
ignorance of lawyers and judges.  Judicial opinions were thought ill conceived due to “tenacious 
                                                 
     1 Restatement (Second) of Torts (1965). 

     2 James A. Henderson & Aaron D. Twerski, A Proposed Revision of Section 402A of The 
Restatement (Second) of Torts, 77 Cornell L. Rev. 1512, n.1 (1992). 

     3 Other significant additions to the new Restatement, not discussed in this article, include 
liability for post-sale failure to warn, Restatement (Third) Torts: Products Liability (Proposed 
Final Draft, April 1, 1997), section 10; liability for post-sale failure to recall, id. section 11; and 
liability of a successor for failure to warn, even in situations where the successor would not 
ordinarily have the liabilities of the predecessor, id. section 13. 

     4 Bill Wagner, Reviewing the Restatement, Trial, November 1995, at 44; Frank J. Vandall, 
Constructing a Roof Before the Foundation is Prepared: The Restatement (Third) of Torts: 
Products Liability Section 2(b) Design Defect, 30 U. Mich. J.L. Reform 261, 277 (1997). 



adherence . . . to decisions as precedents which were not founded in reason and in conflict either 
with recognized principle or the established habit of the people. . . . “5

 
 To address the problem, an elite group of law professors, practitioners, and judges formed 
the American Law Institute, whose mission was to clarify and simplify the general common law 
by classifying and “restating” it in the form of fundamental principles.6  Since its founding in 
1923 the ALI has undertaken to “restate” practically all fields of the common law, from Torts and 
Contracts, to Corporate Governance, Unfair Competition, and Foreign Relations Law. 
 
 While never free from criticism,7 the importance and influence of the ALI and its 
Restatements cannot be understated.  Indeed, U.S. Supreme Court Associate Justice Ruth Bader 
Ginsberg recently praised the Restatement by observing that the following phrase appears often 
in high court opinions: “in determining . . . the general common law . . ., we have traditionally 
looked for guidance to Restatement of [whatever].”8  And, in the words of the Institute itself: “. . 
. it can no longer be doubted that the Restatement will stand indefinitely as a monumental and 
authoritative accomplishment of professional group scholarship, nor that its influence and, 
therefore, its practical usefulness to the profession will continue to grow rather than to diminish 
as the years pass.”9  It is little wonder then, in light of its tremendous influence, why the recent 
restating of product law met with such controversy. 
 

                                                 
     5 N.E.H. Hull, Restatement and Reform: A New Perspective on the Origins of the 
American Law Institute, 8 Law & History Review 71, 81 (1990) 

     6 See G. Edward White, The American Law Institute and the Triumph of Modernist 
Jurisprudence, 15 Law & History Review 1, 7 (1997); William Draper Louis, History of the 
American Law Institute and the First Restatement, Restatement in the Courts (1945). 

     7 See e.g., Lawrence M. Friedman, A History of American Law 676 (1985): 
 
  “The restatements were, basically, virginally clean of any notion that rules had 

social or economic consequences.  The arrangements of subject matter were, on 
the whole, strictly logical; the aim was to show order and unmask disorder. 
(Courts that were out of line could cite the restatement and return to the 
mainstream of common-law growth.)  The chief draftsmen, men like Samuel 
Williston and Austin W. Scott of Harvard (contracts, trusts), were authors of 
massive treatises in the strict, conceptual, Langell mold.  They expended their 
enormous talents on an enterprise which, today, seems singularly fruitless, at least 
to those legal scholars who adhere to later streams of legal thought.  Incredibly, 
the work of restating (and restating) is still going on.” 

     8 Ruth Bader Ginsberg, Remarks for American Law Institute Annual Dinner, May 19, 
1994, 38 St. Louis University Law Journal 881, 882 (1994) 

     9 American Law Institute, Publisher’s Preface to Restatement in the Courts, p. vi (1945). 



 Restatement (Third) on Products Liability 
 
 Completion of the new Restatement was not a simple process.  Spearheaded by two law 
professors, James Henderson of Cornell University Law School and Aaron Twerski of Brooklyn 
Law School, the Restatement's official reporters, the proposed changes to the Restatement were 
vigorously challenged and debated.10  Adoption of the final draft in May 1997 came after six 
years of deliberation and twelve drafts.11

 
 Whether the new Restatement was justified continues to be a divisive subject.  However, 
the reporters and many commentators perceived that the previous section 402A, adopted in the 
infancy of products liability law, was outdated and misleading, and ill-suited for guiding courts 
regarding problems that arise in modern litigation.12   For example, section 402A treated all 
product defects generically, without acknowledging the significant differences among 
manufacturing, design and warning defect cases.13  The new Restatement corrects this and 
conforms to most case law by breaking down defectiveness into the three familiar categories.14

 
 New Standards for Determining Defect 
 
 In addition, and what caused most of the debate during the drafting process, the new 
restatement adopts different legal standards for determining product defectiveness.  The new rule 
makes clear that traditional strict liability (liability without fault) now only applies to cases 
involving manufacturing defects -- those defects in which a product departs from design 
specifications.  The new standard for determining manufacturing defects provides: 
 
  Section 2(a) - Manufacturing Defect 
 
  "A product . . . contains a manufacturing defect when the 

                                                 
     10 Geoffrey C. Hazard, ALI Director, relates in the Foreword of the Proposed Final Draft: 
 "The position stated in section 2 was debated for more than eight hours at the 

1994 and 1995 Annual Meetings, more time than the Institute has previously 
given to a single provision of any project.  All proposed amendments were 
rejected by decisive margins.  The Reporters have held to their basic view, with 
the support of the Council and the Annual Meetings, notwithstanding intense 
criticism and strong counter suggestions." 

     11 Nicholas J. Wittner, "Navigating the New Restatement", 4 Leader's Product Liability Law 
& Strategy 4 (August 1997). 

     12 James Henderson, supra note 2, at 1526-29. 

     13 Restatement (Second) of Torts, section 402A (1965). 

     14 Restatement (Third) of Torts: Products Liability, section 2 (Proposed Final Draft, April 1, 
1997). 



product departs from its intended design even though all 
possible care was exercised in the preparation and marketing 
of the product."15

 
 Design and warning defect cases, however, are governed by an entirely different standard. 
 While the Restatement avoids the terminology of "strict" and "negligence" liability, the new 
standard makes clear that something very close to conventional negligence principles underlie the 
new standards.  The new standard for determining design defect provides: 
 
  Section 2(b) - Design Defect 
 
  "A product . . . is defective in design when the foreseeable risks 

of harm posed by the product could have been reduced or 
avoided by the adoption of a reasonable alternative design by 
the seller or other distributor, or a predecessor in the 
commercial chain of distribution, and the omission of the 
alternative design renders the product not reasonably safe."16

 
 Design Defect Claims are Now Subject to Reasonableness and Risk Utility Tests 
 
 Thus "reasonableness" and risk-utility tests now apply under the Restatement to 
determine whether a design is defective.  The new standard accepts that no design is totally risk 
free, and further recognizes that trade-offs are made to accommodate practical realities such as 
cost, consumer preferences, marketability, as well as safety.  The new standard also reflects the 
general policy that sellers should be held liable for defective design only when harm from the 
design was reasonably preventable by adoption of an alternative design that was practical and 
available at the time of sale. 
 
 To establish liability under new section 2(b), plaintiffs must now show that (1) an 
                                                 
     15 Restatement (Third), supra note 3, section 2(a). 

     16 Id., section 2(b). 
 
  The new standard for determining defect for lack of warning provides: 
   
  Section 2(c) - Lack of Warning 
   
  "A product . . . is defective because of inadequate instructions 

or warnings when the foreseeable risks of harm posed by the 
product could have been reduced or avoided by the provision 
of reasonable instructions or warnings by the seller or other 
distributor, or a predecessor in the commercial chain of 
distribution, and the omission of the instructions or warnings 
renders the product not reasonably safe." 



alternative design; (2) which is reasonable; (3) and which was available at the time of sale of the 
product in question; (4) would have reduced the foreseeable risk of injury; (5) without affecting 
the overall safety of the product; and (6) the decision by the manufacturer not to use the 
alternative design made the product unreasonably safe.17

 
 Various factors can be used to determine whether an alternative design is reasonable, and 
whether the decision not to use the alternative design made the product not reasonably safe.18  
These factors are likely similar to those considered by the manufacturer when designing a 
product for sale.  For example,  what risks of harm does the product present, as compared to the 
alternative design?  How likely is it that somebody will be injured, and what degree of injury is 
likely?   How well do instructions and warnings aid in reducing the risk of injury?  How would 
the alternative design affect production costs, product longevity, maintenance, repair, and 
esthetics?  How is consumer choice affected?  The new rule reflects a presumption that the 
manufacturer made a reasonable choice in coming up with a particular design.  Plaintiffs now 
have the burden to show, on an objective basis, that the manufacturer's choice was 
unreasonable.19

 
 Elimination of Consumer Expectation as Test for Design Defect 
 
 In many states, a consumer's expectation as to product safety is a principal factor for 
determining product defects, including design defect.20   For example, California's jury 
instruction on design defect states:  
 
  "A product is defective in design: if it fails to perform as safely as 

an ordinary consumer would expect when used in an intended or 
reasonably foreseeable manner."21

                                                 
     17 See id., section 2(b), comments d, f. 

     18 Id., section 2(b), comment f. 

     19 The Reporters’ Note confirms that plaintiffs have the burden of proving a product design 
failed to meet risk-utility standards.  However, they also point out that as a matter of practice, 
once the plaintiff makes a prima facie showing of a technologically feasible alternative design, 
the defendant will take up the charge to show why the alternative design was not reasonable.  
Restatement (Third), supra note 3, Reporters’ Note, page 103.  

     20 Recent scholarly commentary sharply disagrees on exactly what liability standards are 
currently being used in the various states.  Compare James Henderson & Aaron D. Twerski, 
Arriving at Reasonable Alternative Design: The Reporters' Travelogue, 30 U. Mich. J.L. Reform 
563, 575 (1997) with John Vargo, The Emperor's New Clothes: The American Law Institute 
Adorns a "New Cloth" for Section 402A Products Liability Design Defects--A Survey of the 
States Reveals a Different Weave, 26 U. Mem L. Rev. 493, 556 (1996).  

     21 BAJI 9.00.5.  Risk utility assessment can also be used as a jury instruction at the 
plaintiff's option.  But see Soule v. General Motors Corp. (1994) 8 Cal.4th 548, limiting 



 
 The new Restatement explains the flaws inherent in the consumer expectation test.  
Essentially, the test often becomes meaningless because what consumer ever “expects” to be 
injured by a product?  Under such a subjective test, a plaintiff can always and easily point to a 
frustrated consumer to establish the defective design.  The new Restatement expressly rejects the 
consumer expectation test, primarily on grounds of logic.  To illustrate the point the 
Restatement's reporters pose the question of whether a product, reasonable in its design, with 
reasonable warnings, could still violate a reasonable consumer's expectation, and thus be 
defective.  The reporters answer "no.": 
 
  "Reasonable consumers, however, can only expect products that 

are reasonably designed and accompanied by reasonable warnings. 
 No reasonable consumer has a right to expect a product with a 
design that would have avoided injury to her but would have 
created risks of equally or greater magnitude to others using the 
product.  There is no way out of this dilemma."22

 
Thus, the reporters conclude, consumer expectation has no place in determining design 
defectiveness.23

 
 Impact of the New Restatement in the Courts 
 
 Nobody knows for certain how the courts will react to arguments based on the new 
Restatement.  One of the reporters expressed that it might be presumptuous to expect full 
conformity simply because product liability law is so settled today, as compared to when section 
402A was first adopted.  On the other hand, the need for tort reform seems to pervade all sectors 
of the law.   Defendants will of course urge adoption of the Restatement view on design defect, 
arguing that the Restatement's approach reflects the clear trend of authorities; that the new 
formulation is a sound and logical clarification of previous uncertainties regarding section 402A; 
and further that the new standards are easily harmonized with existing law.  Plaintiffs on the 
other hand will seek rejection of the new standard, pointing to the uneven positions between 
consumer and manufacturer; social economic policies that support spreading the cost of risks; 
and the impropriety of adopting a new rule that radically departs from long established and well 
settled case law. 
                                                                                                                                                             
application of the consumer expectation test to situations in which the "everyday use" of the 
product permits the conclusion that the product design violated minimum safety assumptions. 

     22 James A. Henderson and Aaron D. Twerski, Arriving at Reasonable Alternative Design: 
The Reporters’ Travelogue, 30 U. Mich. J.L. Reform 563, 578 (1997). 

     23 Consumer expectation is still used in the new Restatement as a primary test for 
determining manufacturing defect under section 2(a); and it can be used as a factor in limited 
contexts under design defect cases.  See Restatement (Third), supra note 3, section 2, comments 
c, e, f. 


